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before Sb' W. Comer Pethemm, JTnighl, Chief Jnstiee, Mr. Justice 
Tfovd^jan, and M r, Justice Jiampini,

in

1893 BKOHU S H E IK H , 2n d  P/iETr (PuTmoNEs), w. D E B  K T J M iR I 
DASI AHD anothe'b, 1st PAni? (O p p o s im  Pa h tt).*

Criminal Procedure Code (Aof X  of 1883), s. 1.15—“ Parties concerned i.. 
dispute"— Death of one of original parties— Suislituiion of party 
witJiowt fresh •proceeding xmder s. U 5  —Possession at lime of institution 
qf ^rooeeding or al time of final order— Oriniinal Procedure Code, 
s. 537.

Iti ,1 proceeding undev s. 1-18 of tlic Oodo of Criminal Ptoeedurs 
lecorded on 37tli April 18S3, A . and E .  wero I'espoBliveljr made first 
and second parties, and were ordered to pnfc in statements of tlieir claims 
to tile land in dispute, ivhich they accordingly did. P  died on 21th May 
1893. In  Ms statement filod on the 31st May, A . disclaimed any interest 
in the land, but stated that hia mother, JD. i t . (wlio had lieen a party 
fioneernod ia the dispute which led to the original proceeding), was tie  
oirner and in possession of it. On 1st Jnne B , S, applied to be snhstitBted 
as a party in place of his father £ .  D . K . and P . 8 . wore made parties 
without any fresh prooeeding vmdet s. 1-15 of the Code. The case was 
hoard on 37th June and 7th July, and on 17th July the Magistvatc found 
as regards the possession in favonr of D . K , Meld by P e t h b e a ic , O.J., 
and T b e v b i t a n , J .  (EiMPiNi, J .  dissenting), that since the possession 

to be enquired into was the possession at the time of tho initiation of the 
proceedings, the words “ parties eoneei'ned in the dispute ’’ meant parties 
concerned at that tim e; there was no power in aueU a proceeding to 

W to dnce-parties who wece not oonceriiod in the original dispute. Ifo 

ordetoOTS^^®*'®^“ ® against B , S., and the proceedings were

bad as against

P e r U u m m ,  J . - T h e p r ^ » y F ° o e « 3 ' “S«"^®i’ S- 1^5 of the Ooda 
may, and in many cases mnst, partake-S/ ^ l L e ^ h a r a ^  
to all the parties concerned in the dispute to appear, aIld^S'^9^S#^*^ >- 
for the Magistrate to confine his final order as to possession to the 
parties whom lie May have named in the preliminary proceeding. The 
Magisti’ate had power to substitute the namo of B . S. for that of his 
father -without commeneing ,the proceedings de novo, The alteration in. 
5. U5oli A o tX  of 1882, the present Orimxnnl Prooeduie Code, of the 
language of s. 580 of the old Code, A ct X  of 1872, implies that the

*  Criminal Eerisiou No. 621 o£ 189 ’. against the order passed by 
Bubu Jaggo Bundho Khan, Deputy Magistrate of Faridpnr, dated the 17th 

'f'jily J893.



VOL. im CALCUTTA SEIUE8, 405

M agisteate is to  d e o id o  o n  l l i c  p o s se ss io n , n o t  a t  t lie  t im e  o f '  th e  in it ia t io n  

o f  t h e  p roceed in gs , b u t  a t tlio tim e  o£ re co rd in g  th e  eT id en ce . If tlic ro  “  

vras any error in  the p r o c e e d in g s , i t  was on e cu red  b y  s, B37 o f  tlia Code.

The following were the facts of this case :—

Itt tb.0 year 1891 a dispute arose as to tho Jjossession of a 
' piece of oliur land bounded on the north by a M ut, on tho 

south by Mbluirti land, on the east by a piece of water known 
aa Dhole Snmudav, and on tho west also by Idhkm ii land 
within the jmisdiotion of the Kotwali police in pergana f  elalpore

• in district Faridpur, and a proceeding under Beotion 145 of tha 
Oode of Criminal Prooedure was recorded by Babu Ganendra 
Nath Lahiri, one of the Deputy Magistrates at Faridpur. 
Khondkax Hasmat Ali alias Kolira Mia and others were made 
the 1st party and Deh Kumari Dasi and others the 2nd party, 
and on the 12th May 1891 an order was made under section 146 
of the Oode in respect of the said land. Badaruddin Sheikh, the 
father of the petitioner, Beohu Sheikh, had been in possession as 
a joiedar for a large number of years of land lying towards the 
east of the land which formed the subjcot of the said order under 
section 146 of the Oode, and which land was gradually increasing 
in size by accretion, bis original jote being towards the south 
of the eaid accreted land.

In 1892 the petitioner along with othei’ men, who were mostly 
krgmis of Badaxuddin Shoik, was arrested and prosecuted, on the 
complaint of the manager of the said attached land under 
146 on chai’ges under sections 447 and 389 of 
for taking paddy from the land lying the east of
the -  attached land, the a lle| a«S i..^ th e prosecution bein- 
that̂  //land formed, s part ol the attached land; but tho 
petitioner and the other accused were acquitted on the ground 
that though they had boon arrested while on the land and actually 
taking away the paddy, the land was not a part of the attached 
land, and that they had been_ from before in possession of the 
same, and the cutting and taking away of the crop were not 
unlawful. In  December 1892 one Abinash Chandra Sikdar 
and others having attempted to disturb the possession of the 
petitioner and his father, Badaruddin Sheikh, and there having 
been a dispute which might have led to a breach of the peace/
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1893 prooeedings imder section 107 of the Code of Criminal Procedure 
were instituted, tlie said Abinasli Oiiandrfi Sikdar being one of 

S h e i k h  the parties, and Badaruddin was on the 31st January 1893 directed
E bb hy tlie Deputy Magistrate to execute a bond with a sraety to

peace for one year; hut on application to the District 
Magistrate against the said order he was pleased to direct tbe order 
of the Deputy Magistrate to be oancelled, holding that Badaruddin 
was in possession of the land to the east of the attached land.

On the 27th April the Magistrate of the distiict recorded the 
following proceeding under section 145 of tho Code ■

“ Whereas it appears from tlie report of the Sut-Inspeotor of tlia 
Kotwali police station, dated the 26th April 1893, that a dispute likely to 
cause a breach of the peace exists between the parties naiaed Lelow, with 
regard to tho possession of a piece of newly-formed ehur land ia 
Diolc Samudar, measnring aboat 275 bighas, and bounded on the north by 
Dhole Samudar, east by Dhole Samudar, south, by Dhole Samudar and 
Badariiddin’a undisputed land, and irest'by the land attached by the Magis­
trate under section 146, Oriminal Proceduro Code, and that both parties 
olaiming to be in possession and to have cultivated the land are about to 
use force and other unlawful means to enforce their rospeotivo claims, I  
therefore direct that the following persons be summoned to attend the 
Court of Babu J .  B. Khan, Deputy Magistrate, on a day to be fixed by 
him, in person or by pleader, and to put in written statements of their 
respective claims as respects the fact of actual possession of the land 
in d i s p u t e •

First Abinash Chandra Sikdar of Kanaipur, station Paridpur.
Badaruddin of Eafura, station Faridpur.’ ’

In aocou^p?® Badaruddin, on 17th May 1893,
filed a written staf!®Je“t in he claimed to be in possession 
of the land in dispnte. Badaruddin died on 24th May 1893, 
On tho Slat May, Abinash C h an d iS  4kd__a-Jyritten s ta te ^ t  
in which he disclaimed any right to, or possession of, the } 
but stated that his mother, Deb Knmari Dasi, was the oVner 
and in possession of the same, and she was made a party and 
allowed to put in a written statement claiming the laud and 
alleging her continued possession. On the same day one BoIai;i 
Sheikh applied to be made a party to the prooeedings, and he 
was also made a party and put in a written statement also olahning 
the land and alleging possession of it. On tho 1st JuneBechit 

.:3heikh on his own petition was made a party in place of his father
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Bodarudclin. Deb Kixmaci, Beohti, and BolaM Sliaikli were made 
parties witlioui; any fresh proceedings under s. 145 of the Code.

Oa the I7th July the Deputy Magistrate made the follo-wiug 
order, holding tbat Deb Kumari was entitled to possesaion:—

“ Haying analyzed and weighed tLe evidenoe addixeed by the tliree 
pu'ties, it appears to me clear that the first party is in peasesaion of tiie 
disputed land through her tenants, and the second and third parties only 
laid claims, and false claims, as appears from the record of the case. 
I  hare also examined carefully the document filed by the parties, and 
find that on 26th Eartie 1296 B.S., the first party gave an m imlnmmio  
Eangali Kuran and others, and that on 29th Pous 1297 B.S., the above- 
named tenants executed a kabnliat to t i e  first party. The Eist party, 
it seems ts me, has been in possession of the land ia dispute, and the 
second and third parties are trying to forcibly take possoasion of the 
same hy setting up false claims. Under these circumstances I  am fully- 
satisfied of the actual possession of the first party. I  therefore order 
that the lirst party, Deb Kumari Dasi and her tenants Kuran Eangali 
and others, would be entitled to retain possession of the land bounded as 
follows;—W est by attached land, south by Katura and Dariapur, east 
by Sib Nath Ohowdhry’s ghat, a liae drawn from Sib Nath Chowdhry’s 
ghat towards the north, and north by the ohur land of Deb Kumari 
Dasi, until oyicted therefrom hy due course of law, and I  forbid all 
disturbance of sueh possession until such erietion.”

The Jdm cate-General (Sir Okarks Pau?) for the petitioner.

¥ r . 0. P . E in  and Babu Girja S h m h r  Mo%imda>' for Deb 
Kumari Dasi.

Babu Wocjendra Nath for BolaM Sheikh.

The Advocate-General (Sir Charles Paul) for pgtitioHgj 
I  submit no order can be made in favour o I-q - ';

jfsd in the Initiatory pi’o c e e d i 3 i ^ ' u p  by the Magis- 
ti. itt is true jny olient-iiired to be made apai'tyonthe 
death of Ha father, hut on a question of jurisdiction consent oi- 
TOiyer is immaterial. I t  has been so held in numerona cases. 
See Regim  v. Gihson (1), Qmen v. B h U . m i i  8m  (2), Govemment 
o f  Bengal v. Eoerci L oll Doss (3), ffossein BuMi v. Empress (4), 
Section 537  ̂ Oriminal Procedure Code, has no application 
in a matter of this description, The inc[iui7  as to possession

(1) 16 Cox 0 ,0 . ,  181. (3) 17 1?, E . Or., 39.

(2) I. L, E,, 2 Calc,, 23, (4) I .  L , R,, 6 Calc., 96 ; 6 G. L . B ., 6 | / ’
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must be limited to the time when the proceedings commenced, 
aocoi’ding to a series of decisions of this Oourfc heginuing with 
In the matter o f the petition of Firthiram Chowdhry (1) and ending
w i t h Y .  Pushomj {2). I  ha^e on m eral occasions argued
that the inquiry ought to be direotod to the time when the Magis­
trate gives his decision, but this Court has not a,ocepted. that view.

I  contend, further, that the Oode does not provide for intervenors 
coming iu in a proceeding of this natura, See In  the malter o f the 
petition of Kunund Namin Bhoop (3).

Mr. 0, P . Hill, conim .'—It  has not been shown that the peti- 
'tioner has been prejudiced. He applied to be made a party on the 
death of his father, and on his application being granted, he-adduoed 
evidence to prove his possession. No objection was taken before 
the Magistrate as to his want of jurisdiction, and as this is a pro­
ceeding of a quasi criminal nature, he ought to be precluded from 
taking this objection now. In any case, s. 537, Criminal Procedure 
Code, wonld om-e the defect, if any, A proceeding imder s. 145, 
Criminal Procedure Oode, must be more or less in the nature of a 
general citation,* and there is authority for the proposition Lhat 
intervenors have the right to come in. See Annondo Moijee Bebee 
V. Liichmm Per shad Qogo (4). The contrary view might deprive 
a veal owner fi-om proving his claim and otherwise projndioially 
afieet him. The decision in L i thu maifei' o f  the petition of 
Knnimd Narain Bho"p (3) was under s. 530 of the Code of 1872, 
t£V fiTovisioQS of which were different from those of s. 145 of 
the present. _Oode.

Then, as regards the scope of the inquiry, the Magistrate shoidd 
consider who was in p^v êssion at the time of passing final orders, 
or at any rate at the time or recording evidence. The introduc­
tion oi the word ‘ then ’ in. the pres'eni Oode shows this.

The case was heard before T u e v e l t a n  and H a m p in i, \  
dlQered iu opinion, and it was referred to the Chief Justio\ t) 
agreed with T k e v e l t a n , J .  f

*  Iq  tHs eonnooltoa soo tlie oa'ie oE Ram Chandra Dass v. MonoTiur Roy, 
I. L , E ., 21 Calc., 39, wkich however waa not cited in argumenf;,~Eep. 

n ole.
(]) 20 W . B'. Cr„ 51. (8) I , L, li„ 4 Calc., 650,
(2) I. L. B„ 11 Calc., 305. (1) 2 0. L. 364.
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The foUoTvlag judgments were delivered

T isev elya n , J . — Oa tlie 26fch o f April 1893 the Magistrate of 
Faridpui recoided a proceeding under section 145, Criminal 
Prooediu’e Oode, regarding certain lands situate in bis distaiot.

Ttia proceeduag was as follows :—Wlaereas it appears from the 
report of tlio Sub-Iaspsofcor of the Kotwali police station, dated 
tlio 26’th April 1893, that a dispute lilcely to cause a 'braaoli of the 
peace exists between the parties named below, witli regard to the 
possession of a piece of newly-formed cliur land in Dhole Samudar, 
measuring about 275 bighas, and bounded on the north by Dhole 
Samudai', east by Dhole Samudar, aouth by Dhole Samudai- and 
Badaruddin’s undisputed land, and west by the land attached hy the 
Magistrate under section 146, Criminal Procedui’e Code, and that 
both parties ola;ming to be in possession and to hare cultivated the 
land are about to usa force and other unlawful moans to enforce 
theii- respective claims, I  therefore clireot that the following persons 
bo summoned to .attend the Court of Babu J .  B . Khan, Deputy 
Magistrate, on a day to be fixed by him, in person or by pleader, 
and to put in written istatements of their respective claims as 
respects the fact of aotaal possession of the land in dispute

Fil'd party—Ablnash Chandra Sirdar of Kanaipur, station 
Faridpur.

SecowfZ Badaruddin ol Kafm’a, station Faridpur.

Notices were issued in accordance with this proceeding.

On the 17th. of May Badaruddin filed a written statement 
claiming the property in dispute,

On the 24th of May, Badaruddin died.
On the 31st May, Abinash Ohandi’a Sikdgj|^|f^  ̂ mitten 

statement disclaiming any interest in th '̂fa î l̂ in dispute, and 
asserting that bis mother, Deb K u n j a j f t h e  ownei and 
in possession thereof.

On the sanie ia y  Deb Kumari put in a written statement claim­
ing the property and disputing the right of the second party.

On the 1st of June Sheikh Bechu, the son of Badaruddin, pre- 
sented a petition asking to be substituted in the proceeding in the 
place of his father. An order was made aooordingly, but no fresh 
proceeding was recorded. Evidence was taken, and on the 17th.
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of Jiily 1893, tlio Deputy Magistrate who tried the case made an 
” order in favom" of the first party, who is described in his order aa 

“ Dob K-umari Dasi, mother of A.bintish Ohaudra Sikdar.” The 
second party was desorihod in such order as “ Bndarnddin Sheikh 
deceased, and his son, Beehu Sheikh.”

Beehn Sheikh has applied to us to set aside this order on two 
grounds. The first ground is, that the houndaiies given in the 
order do not accord with those given in the order initiating 
proceedings. As to this it is agreed that, if the order is in other 
respects good, it may he amended by altering the boundaries to 
those mentioned in tlie order initiating proceedings.

The second ground is, that as Beehn Shoikh was not mentionedin 
the order initiating proceedings, and, his father being then alive, 
could not hove then been oonoerned ia the dispute, no order could 
be made against him without a freslr order initiating proceedings 
being drawn up.

I t  is contended that his application to be made a party cannot 
give jurisdiction, and that he is competent to take this objection. 

B i s  also objected that the substitution of DebEumari for her 
son vitiates the final order. As Deb Kumari was concerned in the 
dispute which led to the original proceeding, and was actually 
mentioned in the proceeding, this objection is not, in my opinion, 
a valid one. I  think, however, that it is clear that no order can be 
made against Bechu Sheikh. The cases beginning so far back aa 
In  the matter o f  thepotUion of Pirthiram Ohowdhry (1] under the old 
Code and ending with Amhkr v. Fushong (2), and the cases which 

^'^Tciollowed it under the new Code, show that the possession to he 
inqnu'ed'x *̂"® is the possession at the time of the initiation of the pro- 
oeeding. As'-^ ’̂ ^   ̂know, the Oomt has always taken this view 
of the section, and in a very recent case Mr. Justice Prinsep and I, 
whon invited to do so by tte , Advocate-Q-enoral, declined to refer 
the question to a Full Bench. 'Xi?se cases, I  think, show clearly 
that the Magistrate’s inquiry must bS' devOteu only to the statd'”' 
o£ afiairs in existence at the time of the initiation of the proceed- 
ings. The reasoning which led to these decisions wotdd equally show 
that the words “ parties concerned in such dispute” must mean 
parties concerned at the time of the initiation of the prooeedibgs.

(1) 20 W. fi, Or., 51. (2) I. L. K., 11 Oalc., 3P6.
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There is no power to su'bstitute father for son, or in any way to 
introduce parties who were not concerned ia  the original dispiite. ~ 
In civil cases the Courts hare no power, apart from statutory 
provisions, to revive suits on the death of pai'ties. Much less 
would they h,ave the power in  cases conducted under a oriminal 
procedure. I f  th e  power to Buhstitute he held to apply, there 
seems to bo no reason why all the provisions of i;h0 Oivil 
Procedure Oode should not equally apply, and if these powers 
of Oivil Courts are to be here introduced, they might equally 
apply to the cases of offences.

Authority is not wanting for the oonclusioa at which I  have 
arrived. In  In  tU  matter o f the petitioH of E m iin d  Narain 

BIioop (1), Mr. Justice Ainslie s a y s :- '“ There is no provision 
in the Oiimiaal Procedure Oode for allowing an intervener to 
come in iu the middle of proceedings held by a Magistrate under 
section 530. As to such third party, the Magistrate has no 
information of any dispute likely to lead to a breach of the 
peace between him and aiiy one dse, and, therefore, the only 
gronnd npon which he can enter upon an inquiry as to the 
possession of such third party at the date of the oommencement 
of the pending proceedings, is wanting. As to anything of 
later date he may take such steps in a separate proceeding as 
circumstances caU for and the law allows.”

We were referred to a decision of Mr. Justice Markhy and 
Mr. Justice Prinsep, in Anmndo Moyee Debes v. Luehm m  Persfiad 
Qogo (2), as enunciating a contrary proposition. That ease is 
not in the least opposed to the case of Eimund Nara'a 
No person was there substituted for a -deceased person. 
merely an ohiter dietum that it would have been, 

regular to have postponed the case so as ’tS-TTSfg-'enaWed some 
representative of the deceased to append f a t ,the most this is an 
obiter dictum in a case wMoh was. iot argued and in which no 
one appeared.

I  am equally clear with regard to the other question argued.
I  do not think Bechu Sheikh’s action in any way justified the 
order made against him.

(1) I. L. K., 4 Calc,, 660, at p, 654i,
(3) 2 0. L. If., 364.
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1P93 It  lias been frequeutly held in this Ootirt that a Magistrate 
has BO jm’lsdiotion under Bsction 145 unless there be iu existence 

Sh bike  an initiatory proceeding in compliance with* the law sboTving 
that there are grounds for supposing that a dispute exists, and 
that such dispute is likely to cause a breach of the peace.

As Mr. Justice Ainalie points out in the case of Kunund 
Narciin Blioop, at page 652 of the report: “ In  many cases it 
has been held that a proceeding such as is required by section 630 
(of the old Code) is a nmsmrij preUmimry.” In  the case of 
K a d  Kitihor Roy v. Tcirini K m t Laliiri (1), in dealing with the 
Act of 1861, Mr. Justice Norman says: “ Now, it hag been 
pointed out in many cases before this Court, more particularly 
in the case of Deimn E kM  Neicaz Khan  v. Suhim nnma (2), that 
it is a condition precedent to the powers of a Magistrate to 
take up and decide a case under section 318, that he should 
decide judicially that he is satisfied that a dispute likely to induce 
a breach of the peace exists, and that he should record a 
proceeding stating the grounds of his being so satisfied. Unless, 
and until, he shall have decided that preliminary matter, he haa 
no juilsdictioa to t&;a up the case and decide the question of 
possession under section 318” : see also In  the mailer of the pstUm 
o f E ishon  Ilohan Boy (3). There is no practical difference on 
this question between the Criminal Procedure Oodo of 1861 and 
the present one. As far as I  am aware, this has been always 
held to be a question of jurisdiction. That being so, juriediotion 
cannot be given by consent, waiver, or application.

'It, might be equally argued that a person who hadnotcom-liJV
, ^n offence ooidd ask to be tried in the place of one who 

mitted a dispute is as to property
was ^ohargeu

it might s u it  a djî g Magistrate had any power to decide
not think that vu  ̂ _

nojsou who was not concernea m1 do

Z I““ rt ttX ! rf it-a-rpro»g,
colleague differs from me, the case muso-be

referred to a third Judge. n w Ti Or 14
(1) 3 B. L, E. A. Or., 76, at p, T8. (2) 5 W. E. Oi„ 14.

(3) 19 W . K. Or., 10.
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Eamfini, J .~ T lie  rule 1e this case was obtiiined by tlie 
petitioner Slioik.Ii Becliu ou two grounds: (1) that tlie land dealt “  
with in the final order was not the land in respect of whioh 
the initiatory proceeding was drawn up; (2) that the parties with 
regard to whom tb̂ e final order was made were laofc the parties 
mentioned in the Magistrate’s preliminary proceeding.

My learned colleagae and I  agreed that the first of these 
objections may be met by altering the order of the Magistrate 
doolaving possession and by restricting it to the land described in 
Ms preliminary proceeding.

The oir(!umstances under wliieh Deb Kumari and the petitioner 
became parties to the proceeding aie detailed in my learned 
colloBgiie’s'judgment, and I  need not reoapitulate them. I  would 
only add that there was a third party, named Bolaki, made a 
party to the proceedings, and that the evidence was recorded by 
the JMiagistrate on the 27th June and 7th July, and his final order 
was passed on the 17th July.

Now, it has been said that no order under section 145, Criminal 
Procedure Code, can be made in favoui' of, or against, any person 
not named in. the initiatoj’y prooeeding drawn up hy the 
Magistrate. I  am unable to agree to this. No grounds for Buch 
a contention are to be found in the provisions of section 145. The 
section is worded in very general terms. All that would seem to 
bo necessary to give the Magistrate jurisdiction is that ha should 
be satisfied that a dispute likely to cause a breach of the peace 
exists regarding certain tangible immoveable property or th_e 
boundaries thereof; and his duty is then to make an ordig^ 
writing, stating the grounds of his being so satisfied, an^ oallino- 
oa the parties concerned to put in -written of thflji-
respective claims as to actual possession., -'jjie section does not 
say that the Magistrate must in his proceeding name or describe 
the pn'ties concerned in the dispuis in any way, aiid it seems to 
Tfi that it would be ssressGSahle to expect a Magistrate to do so. 
la  most cases he does not know who the parties concerned in the 
dispute are until they appear before him. He has no means of 
knowing this. All he knows, and all I  think he need concern 
himself with, is the fact of the dispute and the likelihood of a 
breach of the peace; and it is for the parties who claim possesBioa,-
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to come forward and represent to the Magistrate tlie'r claims to 
' tlie land. In  short, I  am of opinion that the ]5reliminary proceed­

ing referred to in section 146 may, and in many cases must 
necessarily, partake of the character of a general citation to the 
parties concerned in the dispute to appear- before him; and that 
it is not neoessoiy for the Magistrate to confine his final order to 
the parties whom hy way of supererogation he may have named 
in his preliminary proceeding.

To hold otherwise would soem to me to lead to this, that any 
mistake made by the Magistrate in the preliminary proceeding 
about matters of which he can. know nothing until informed by the 
parties, cannot be corrected hy him, and must vitiate the entire 
proceedings.

No doubt the view that the preliminary proceeding is of the 
nature of a general citation is opposed to that espressed hy 
Mr. Justice Ainslie in the case of In  ihe matkr o f the petition (if 
Kuniml Narain Bhoop (1), hut it will be observed that Mr. Justice 
Ainslie’s judgment refers to the provisions of section S30 of Act X  
of 1872, the provisions of which are different from those of section 
145 of Aot X  of 1882. In  fact, Mr. Justice Ainslie’s judgment 
may be regarded as an authority in support of the view above 
expressed hy me; for Mr. Justice Ainslie’s contention that the 
Magistrate’s order must he confined to the persons named in the 
prelimiaary proceeding is to some extent based on the langTiage of 
section 531 of the old Code, which was to the efieot that “ if tie 
Magistrate decides that millier o f the-parties is in possession, &c.”

Ml. ^Justice AinsKe says;—“ Had it been intended that the 

deolarai,''̂ ^̂  should operate as universally binding, the words would 
have been"^^^^° party is in possession.” But the terms of the 

t-r. hv' ■Ainslie, J .  have now been altered, perhapssection referred to by  ̂ \ l
to obviate this objection Justice Amslie’s, and to show that
the declaration or citation is to be a pneral one. _̂ At all

II . -I.1......... .... (•„ iR In iinsBRSRinn- ’• lin.vv Weveiits, the woi'd8“ neither party 
disappeared. The woids of section 146 are, “ if the Magisfcrata 
decides that none o f the parties is then in such possession.” In other" 
words, the terms of this section are now just such as, a.ocording to; 
Mr. Justice Ainslie, would have led him to the conclusion that an 

(1) I .  L . E ., 4. Ode., 650.
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order under section 530 or 145 need not lbs confined to t te  parties 
named in the preliminary proceeding.

It follows that in this case, on the view of the proYisions of 
eeotion 145 which I  take, neither Deb Kumari nor Sheikh Beohn 
can be regarded as an “ intervenor.” They are, ia  my opinion, 
to be regarded as parties concerned in the dispute who appeared 
before the Magistrate as soon as they learned that their interests- 
Tvere afieoted, and before any evidence had heen recorded by 
him. Bechu, the petitioner, appeared on the 1st June, his father 
haTing died on the 24th May.

Now, it has been said that there is no provision for the 
subBtitution of Bechu’s name in the place of his father. But 
(i) no procedure of any kind is prescribed in section 145, or in 
any section of Chapter X I I  of the Criminal Procedure Code; 
if a Magistrate is bound to confine himeelf to the procedure 
prescribed by eeotion 145 or Chapter X I I ,  it follows that he can 
dispose of no case under that section or chapter, there being no 
procedure at all prescribed, e.g., for the issue of notices, the record­
ing of evidence, the summoning of -witnesses, or for any step the 
Magistrate may take in such caseq ; (ii) though the provisions of 
the Civil Procedure Code may not be appUoable to proceedlinga 
under seotion 145, the subject of such a proceeding is one of 
a quad civil natui’e. On the other hand, a proceeding under 
seotion 145 ia not a criminal trial. There is no “ accused. ” No 
“ oSence ” has been committed. Theraforo, the provisions of the 
Criminal Procedure Code in their entirety cannot be applicable 
to such a proceeding. In  such a proeseding, it seems to me, much 
must nooessarily be left to the disoretion. of the 
The Legislature appears to have intentionally left it '
and it is our duty to give effect to the intentionj.^'i’̂ j^  ̂ '

lature ; (iii) the cases of Annondo Moy^e ^ ^ ^ m .Y w h m u n P erZ d  
Gogo (1) and JUMmn y. Bamrup dlioUi^£^

d  a party to a section 145 proceeding, ],eir may be substituted 
in E . ■ stead, and that it is necessary to commence the 
proceedings de novo,

Then, as to the time which the Magistrate is to have regard to 
when deciding as to the actual possession of the land, the section

(1) 3 C. L. E., 2 6 4  (2) 6 0 .  L, E ., 193,
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Bays the Magistrate is, if possible, “ to decide whioli of tlie partleg 
is then in possession ” of the suhjeot of dispute. In. this respect the 
■svordiiig of the seoLion is altered from that of section 630, Act X  of 
1872. 'J h's, therefore, seems to imply that the Magistrate is to 
consider who is in possessicn at the time of recording the evidenoe.- 
But even if the rulings which lay doivn that the possession -whicli 
a Magistrate is to find aird support is possession at the time of 
the InBtitution [of the proceedings, and not possession at the time 
of his passing final orders in tho matter, bo followed, I  do not see 
how this affects this ease. Nobody says that there has been auy 
change of possession between the opposing parties, and the rulings 
cited ail refer to such a change of, or such a dispute as to, posses-: 
sion, Accoiding to Sheikh Bechu, the petitioner, he and -his 
father haTS all [along been in possession. On the death of hist 
father, he succeeded him as his heir, and according to the civil law 
ho is entitled to regard his father’s possession as his own. There 
bas in the case of Bechu been no such change of possession as the 
rulings cited in my learned coUeaguo’s judgment refer to. How­
ever this may be, whether there has been a change of possession 
as regards Bechu, thoro has been none as regards Deb Kumari, 
whom tho Magistrate has held to have been in possossion all along. 
On the Magistrate’s finding she was in possess'on at the time of 
the initiation of the prooeeding-s at the time of the recording oi 
the evidence, and at the time of tho Magistrate’s flcal order. The 
proceedings are therefore quite regular as far os Deb Zumni'iis 
concerned. 'Whether, or not the objection would have had any 
force if the Mngiatrate’s flnnl order had been in favour of Beohu, 
if'-^ '̂iuld seem, to me to have none, when it is Deb Kumari 
whose pt ŝsossion of the land has been declared.

Then, the'''^\'’otion as to the change of parties is one of a highly 
technical ch aracter 'iiad one entirely devoid of meiit. I f  it he said 
that Deb Kumari La3>vri.^ngly been made a party to the proceed­
ings, then Bechu, the petifcianer, is in exactly the same position,' 
OI a worse one. I f  it be Beohu ^ho, it ia contended, .-shodch-not 
have been made a party, then it is to be remembered he was made, 
a party at his own request. He appeared voluntarily. When he 
appeared, he raised no objection to the proceedings. As already 
pointed out, both Deb K,n.mari and Bochu were mads, parties befora
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any o-vidence was reoonled, and Beolin adduced liis evidence and 
fougit tliB case against Deb Kumari to the best of his ability. I t '  
is only after the ease has on the evidence been decided against Mm. 
that he comes forward and impngns their regularity. He is, or at 
all events in my opinion onglt to he, estopped from now raising 

the plea he does.

Enally, the provisions of section 537, Criminal Prooednre Code, 
are in my opinion, applicable to the case. The oLJeotion aa to the 
change of parties does not affect the merits of the onse. I t  has 
not boon contended before ns that it does so. No failure of justice 
has been said, or appears, to have taken place. I  therefore think 
that the order of the Magistrate should bo altered so as to restrict 
it to the land described in the preliminary proceeding, and that in 
other respects tbe rule should be disohai'god.

P b t h e b a m , O .J .— I  agree with Mr. Justice Trevelyun, and for 
the reasons given by liim, that this rule should be made absolute. 
Mr. Justioe Eampini thinks that an order of a Magistrate req̂ uir- 
ing the parties conoemed in the dispute to attend his Oonrt and to 
put in written statements is in the nature of a general citation to 
all parties concerned in the dispute to appear before him, and that 
when such an order has been madn, the Magistrate may deal with 
the posEGSsion of any person who may appear before him, or iudeed,

I  think must be the cass if this is the ('orrect view of the

1893
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decision, any person concerned in the dispute, whether such person 
does appear before him or not, and though no order has ever been 
made upon him to attend, and though he may never hiive heard of 
the order at all, In this view of the seotion I  am unable to 
As far as I can learn, such a construction has never been 
down to the present time, and I  do not think it .- ' i-' ' ' , i , , 
words of the section itself.

It is, I  think, clear that by “ parties co^oernod in siioh dispute ’’ 
in, the 1st paragraph of the section, parties claiming to be in 
possession of the subject-matter of ths-dispiite are intended, iuusmuoh 
as what they are ’i'aguired to do ij to put in raitten statements of 
their respective claims as regards the fact actual poseession of 
the subject of dispute, and what the Magistrate is empowered to 
do is to fiqd whether any, and which, of the parties is then,
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in posseBsioa of the laud in. dispute. Mr. Justice Rampini tMnb 
" tta t tte word “ paities” mcliitles any person, wlio up to the tima 

of tlie commencement of the inquiry, tliat is, before any of tlie 
witnesses are called, sets up a claim to be iu possession, and ttat it 
is not confined to the indiyidtials to wliom the order was addressed 
by name; but I  cannot think that that is the case, aa the last 
pnmgrapli of the section provides that any party so reqim’ed to 
attend shall have certain rights, and the language there used 
seems to me to indicate oonclusiYely that the Legislatxire were 
dealing with indiviiUah who had been reqiiix’ed to attend by the 
order of the Magistrate, i.e., the persona or parties to whom it 
was addressed, and not to any member of the pnblic whom it 
might ooncern.

Mr. Hill, in showing cause against the rule before me, contended 
that the order made upon the petition of Bechu, the present appli­
cant, that he gh.ould be made a pcrety to the proceedings in the place 
of his father, was in eSeot an order made upon him under the 
section, to attend the Court and put in his written statement,, and 
that if  there was any icregularity, it was one which, had caused no 
miscarriage of justice and was cui-ed by section 537 of the Code, 
As to this I  tbink it enough to say that the order of the Magistrate 
calling on a party to attend and put in a written statement rests 
on his finding that there exists at the time a dispute likely to 
cause a breach of the peace, and that at the time to which both the 
Police report and the finding by the Magistrate upon it related, 
Beohu was not a person who claimed to be interested in the Bubjeot- 
^bastJ dispute at all, and so was not a person who on the

Magista^®"  ̂ finding could be required to attend the Court of the 
T to put in a written statement.

E iik  absoluU,


