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Before Sir W. Comer Petheram, Kuight, Chicf Justice, My, Justice
Trevelyan, and My, Justice Ramping,

BECHU SHEIKH, 2xp Parry (Prrrmoner), oo DEB KUMART
DABI rxp anorwzEr, 1sv Panry (Orposite Panry)*

Criminal Procedurs Code (Aot X of 1882), s. 15— Parties concerned in
dispute”~Death of one of original parties—Subsiitution of pari 'y
without frosh procceding wnder s, 145« Possession at lime of institution

of proceeding or al time of final order—Criminal Procedure Code,
s, 637,

In a proceeding under s, 148 of the Code of Criminal Procedurs
recorded on 27th April 1808, 4. and B. were respeciively mads first
and second parties, and were ordeved to putin statements of their claims
to the land in dispute, which they ascordingly did. & died oun 24th May
1893, In his statersent fled on the 31st May, 4. disclaimed any interest
in the land, but stated that his mother, . XK. (whe had been a party
concerned in the dispute which led to the original procecding), was the
owner and in possession of it, On 1st June B, 8, applied to be substituted
as a parby in place of bis father B, 1. X and B. 8. wore made patties
without any fresh proceeding under s. 145 of the Code. The case was
heard on 27th June and 7th July, and on 17th July the Magisirate found
as regards the possession in favouwr of D, K, Held by Pmrmegax, GJ.,
and Trevervaw, 4, (Rawrivy, J. dissenting), that since the possession
to be enquived into was the possession at the time of the initiation of the
proceedings, the words  parties concerned in the dispute” meant parties
concerned at thabt time: there was no power in sueh a proceeding to

Wias who were not concerned in the original dispute. No
1Ll % X .
order could” Ele_lefme be made ngainst B, 8., and the proceedings were

bad s ogaingb D5 mmar.

Per Ramerny, J.~The prehis B3y proceeding under 8. 146 of the' Ogde
may, and in many eages must, purt&ké?f‘“ﬁh&,ﬁl}ﬁgﬁfmw
to all the parties concerned in the dispute to appesr; and b1 e
for the Magistrate to confine his final -order as to possession to the
parties whom he nmay have named in the preliminary procesding. Th'e’
Magistrate had power fo substilufe the name of B. 8. for that cff h'ls
father without ecommencing thoe proceedings de novo. The alteration in.

5. 146 of Aot X of 1882, the present Oriminal Procedure Cade, of ‘the“‘
language of 5. 530 of tho old Code, Act X of 1872, implies that the

% Criminal Revision No. 521 of 189, against the order passed Dy
Babu Jaggo Bundho Khan, Deputy Magistrate of Faridpur, dated the 17th
“aly 1893, :
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Magistrate is o decide on the possession, not at the time of the initiation

af}; roceedings, but at the time of recording the evidence. IE there
o :ng error innthe proecedings, it was one cured by s. 537 of the Code.
was

Tae following were the facts of this case :—-

oar o dispute arose as to tho possession of o
. ‘In s?(aoh};ermla,iggtoundedpon the north by & lalut, on the
Ple:; by belbharti land, on the east by a piece of waber known
. Dho}lfe Spmudar, and on tho west also by lelbhard] land
:vsithin the jurisdiction of the Kotwali police in pergana Jelalpore
- in district Faridpur, and & proceeding under section 145 of the
Oode of Oriminal Procedure was vecorded by Babu Gan.endm
Noth Lahiri, ome of the Deputy Magistrates at Taridpur.
Khondkar Hasmat Al afies Kokra Mia and others were made
the 1st party end Deb Kuwmaxi Dasi and others the 211'(1 party,
and on the 12th May 1891 an order was mads unde1.' seem(.m 146
of the Code in respect of the seid land. Badaruddin Sheukl.l, the
father of the petitioner, Bechu Bheikh, had becn'in possession a
o jotedar for a large number of years of land lyll}g towards the
eash of the land which formed the subjeot of the said orc?er un.der
seetion 146 of the Oods, and which lend was gradually increasing
in gize by accrelion, his original jofe being towards the south
of the said acereted land.
Tn 1892 the petitioner along with other men, who were mostly
burgaets of Badaruddin Sheik, was arrested and prosecuted, on the

comploint of the manager of the said attached land under sswre

v

~"poction
146 on charges under sections 447 Bﬂfd 389 Ofﬂ%nal Code,
for taking paddy from the land lying f

. $ards the east of
the ' attached land, the al{gﬁg{aﬂgﬁﬂﬁ the prosecution being

that /land formed 5 part of the attached land ; bub th
petitioner end the other aceuzed were acquitied on the ground
that though they had boen arrested while on the land and actually
taking awny the paddy, the land was not a part of the attached
lnd, and that they had besn from before in possession of the
same, and the outling and taking away of the crop were mot
wlawiul.  Tn December 1892 one Abinash Chandra Sikdar
and others having attempted to disturh the possession of the
Pefitioner end his father, Badaruddin Sheildh, and thore having
been a dispute which might have led 1o n breach of the peacef
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proceedings under section 107 of the Code of Criminal Procedure
were instituted, the said Abinash Chandra Sikdar being one of
the parties, and Badaruddin was on the 81st January 1893 directed
by the Deputy Magistrate to execute a bond with a sursty to
keep the peace for one year; but on application to the District
Magistrate against the said order he was pleased to divect the order
of the Deputy Magistrate to be cancelled, holding that Badaruddin
was in possession of the land to the east of the attached land.

On the 27th April the Magistrate of the dishiict recorded the
following proceeding under section 145 of the Code :—

“Whereas it appoars from the report of the Sub.Inspector of the
Kotwali police station, dated the 26th April 1893, that a dispute likely to
cause 8 brench of the peace exisls between the parlies named below, with
regard to the possession of a piece of mewly-formed ehur land in
Dhole Samudar, measuring about 275 bighas, and bounded on the north by
Dhole Samudar, east by Dhole Samudar, south by Dhole Samudsr and
Badaruddin’s undisputed land, and west by the land aitached by the Magis-
tyate under section 146, Oriminal Procedure Code, and that both parties
claiming to be in possession and fo have cullivated the land are about to
uge force and other unlawful means to enforee their rospestive claims, I
therefore direct that the following persons be summoned to attend the
Clom't. of Babu J. B. Khan, Deputy Magistrate, on a day to be fixed by
him, in person or by pleader, and to put in writien statements of their
respective claims as respecls the fact of astual possession of the land
in dispute :~—

Tirst party—Abinash Chandra Sikdar of Kanaipur, station Faridpur,

*t‘zegazzd party—Badaruddin of Kafura, station Faridpur.’

In aoooﬂa.nee with this order, Badaruddin, on 17th May 1803,
gled & written stm?meflt in which he claimed to be in possession
of the land in dispute. -Badsruddin died on 24th May 1893,
On the 31st May, Abinash Chandia Aled_n _written statement
in which he disclaimed any right to, or possession of, the ) ad,
bub stated that his mother, Deb Kumari Dasi, was the owaer
gnd in possessmn of the same, and she was made a party and
allowed to put in & written statement claiming the land and
alloging her continued possession, On the same day one Bolaki
Sheikh applied to be made a party to the procesdings, and he
was also made a party end pub in a written statement also elaiming
the land and alleging possession of it. On the lst June Bechn

Sheikh on his own petition was made a party in place of his {other
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' Bodaruddin. Deb Kumari, Bechu, and Bolaki Shailh were made
parties without any fresh proceedings under s. 145 of the Code.

On the 17th July the Deputy Magistrate made the following
order, holding that Deb Kumari was entitled to possession :—

“Having analyzed and weighed the evidence adduced by the three
parties, it appears o me clear that the fiest party is in possession of the
disputed land through her tenants, and the second. end third parties only
1aid claims, and falge claims, as appears from the record of the case.
I have also examined cavefully the document filed by the parbies, and
find that on 26th Kartic 1296 B.S., the first party gave an emalname to
Kongali Kuran and others, and that on 29th Pous 1297 B.S., the above-
named tenants executed a Eebuliat to the frst party. The frst paviy,
it seems to me, has been in possession of the land in dispute, and the
second and third parties are trying to foreibly take possossion of the
same by setting up false claims, Under these circumstances I am fully
satisfied of the actual possession of the first party, I therefore order
that the first party, Deb Kumari Dasi and her tenants Kursn Kangali
and others, would be entitled to retain possession of the land bounded as
follows : —West by attached land, south by Kafura and Darispur, east
by Sib Nath Chowdhry's ghat, a line drawn from Sib Nath Chowdhry's
ghat towards the north, and morth by ihe chur lund of Deb Kumari
Desi, until ovicbed therefrom by due course of law, and I forbid all
disturbance of such possession uniil such evietion.”

The Advocate-Gensral (Siv Charles Paul) for the petitioner.

Mr, C. P, Hill apd Babu Giwo Shunker Moswmdar for Deb
Kumari Dasi. ‘

Babu Nogendra Natl, Mitter for Bolaki Sheikh.

The Advocate-GQeneral (Siv Oharles Paul) for +:=

16 petitioney
it : o made in favour of —" - ‘
I submit no order can b in favour of o oingt sny person

| pd in the inibistory proceediTiy Grawn up by the Magis-
b lb is tre my olientmied to be made & paxty on the
detfth of' his father, but on & question of jurisdiction consent op
waiver i8 immaterial. Tt has been go held in numerous cases,
See Regina v. Gibson (1), Quaen v. Bhola. Nath Sen )y Governmment
of Bengal v. Heera Lall Doss (3), Hossein Bulsh v. Bmpress (4).
lSection 537, Oriminal Procedure Code, has no application
i o melter of this description. The inquiry as to possession

(1) 16 Cox C. €., 181. (® 17 W, R. Or., 39,
@ LLR,20Cale, 2, (4) LI R, 60Cule., 96; 6C, I, B, 5;!7
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must be limited to the time when the proceedings commenced,
according to o series of decisions of this Court beginuing with
In the matter of the petition of Pirthiram Chowdhry (1) and ending
with dmbler v. Pushony (2). 1 have on several occasions argued
that the inquiry ought to be directod to the time whon the Magise
trate gives his decision, buf this Court has not accepted that view,

I contend, further, that the Code does not provide fur intervenorg
coming in ina proceeding of this naturs, See In the matter of the
petition of Kunund Narain Bhoop (3).

Mr. C\ P. Hill, contra :~It hag not been shown that the peti-
tioner has been prejudiced. He applied to be made a party on the
death of his father, snd on his application being granted, he adduced
evidence to prove his possession. No objection was taken hefore
the Magistrate as to his want of jurisdicbion, and as this is a pro-
coeding of o guasi criminal nature, he ought to be precluded from
taking this objection now. In any case,s. 587, Criminal Procedure
Code, would curs the defect, it any. A proceeding under s. 145,
Oriminal Procedure Code, must be more or less in the natuve of a
general citation,* and there is authority for the proposition that
intervenors have the right to come in, See dwuondo Moyee Debee
V. Luclimun Pershad Gogo (4). The contrary view might deprive
a veal owner from proving his claim and otherwise projudicially
affect him, Tho decision in In the matter of the petition of
Hunund Navain Bhowp (3) was under 8. 530 of the Code of 1872,
the provisions of which were different from those of s. 145 of
the preseit. Code.

Then, a8 regg;fds the seope of the inquiry, the Magistrate should
consider who was in pogsession at the time of passing final orders,
or at any rate at the time or recording evidence. Tho introduc-
tion of the word ¢then’ in the present Cods shows this,

The case wes heard before Trevevyan and Ramring, o
differed in opinion, and it was veferred to the Chief Justicy o

. i
agreed with TREVELYAN, J. i
% Tn this connection seo the case of Ram Chandra Dass v. Monokur Rey, .

I. L, R, 21 Cale,, 29, which however was not cited in argnment.—~Rep. :

nole.
M 20 W, B. Cr, 61, (8) L 1. B, 4 Calc., 650,

@) I L. R, 11 Calc, 363, {#) 2 C. L. R, 364.
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The following judgments were delivered :—

TreveLyay, J.—On the 26th of Apuil 1893 the Magistrate of
Faridpur recorded a proceeding under section 145, Criminal
Procedure Code, regarding certain lands situate in his districh

This proceeding was as follows —Whereas it appears from the
report of the Sub-Inspector of the Kotwali polico station, dated
the 26th April 1893, that a dispute likely to cause a hreach of the
peace exists between tho parties named below, with regard to the
possession of a piecs of newly-formed chur land in Dhole Samudar,
measuring about 275 bighas, and bounded on the north by Dhole
Samudar, east by Dhole Samndar, south by Dhole Samudar and
Baderuddin’s undisputed land, and west by theland attached by the
Magistrate under section 146, Criminal Procedurs Oode, and that
both parties cla‘ming to be in possession and fo have cultivated the
land are sbout to use force and other unlawful moans to enforee
their respective cluims, I therefore divect that the following persong
bo summoned to attond the Court of Babu J. B. Khan, Deputy
Magistrate, on a day to be fized by him, in person or hy pleader,
and to pub in written statements of their respective claims as
respects the fact of actual possession of the lond in dispute :—

First party—Abinagh Chandra Sivdar of Kanaipur, station

Faridpur,
Becond party.—Badaruddin of Kafura, station Faridpur,
Notices were issued in accordance with this proceeding.

On the 17th of May Badaruddin filed a written statement
claiming the property in dispute.

On the 24th of May, Badaruddin died.

On the 3lst May, Abinash Chendra Sikdar.Byr ——
statement disclaimivg any interest in the fiq 1y g spite, and
asserting that his mother, Deb Komusl Dusi wag ¢he OWﬂe;’ and
in possession thereof, '

Ou the samg day Deb Kimari put in  written stafoment claim.
ing the property and disputing the right of the second party.

On the Ist of June Sheikh Bechu, the son of Badoruddin, pre.
sented & petition asking to be substituted in the proceeding in the
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place of his father.  An order was made acoordingly, but no fresh

proceeding wes vecorded. Evidence was taken, and on the 17th.
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of July 1893, the Deputy Magistrate who tried the case made an
order in favour of the fivst party, who is described in his order g
“Deb Kumari Dasi, mother of Abinnsh Chandre Sikdar” The
second party wos desoribed in such order as “ Badaruddin Sheikh,
decensed, and his son, Bechu Shoeikh.”

Bechu Sheikh has applied to us to set aside this order on tws
grounds. The first ground is, that the boundaries given in the
order do not accord with those given in the order Initiating
proceedings.  As to this it is agreed that, if the order is in other
respects good, it may be amended by altering the boundaries to
those mentioned in the order initiating proceedings.

The second ground is, that as Bechu Sheikh was not mentioned ig
the order inftialing procsedings, and, his father being then alive,
could not have then been concerned in the dispute, no order could
be mnde against him without a fresh order initiating Proceedings
being drawn up.

It is confended that his application to be made a party cannot
give jurisdiction, and thet he is competent to take this objection,

Tt is also objected that the substitution of DebKumari for her
son vitiates the final order, As Deb Kumari was concerned in the
dispute which led to the original proceeding, and was actually
mentioned in the proceeding, this objection is not, in my opinion,
avalid ome. I think, however, that it is clear that no order can be
made agninst Bechu Sheikh. The cases beginning so far hack as
I the matier of the petition of Pivthivam Ohowdhry (1) under the old
Code and ending with Ambler v. Fushong (2), and the cases which
Nawg_followed it under the new Code, show that the possession to be
1nquned. “uto is the possessionat the time of the initiation of the pro-
oseding. A far a3 I know, the Court has always taken this view
of the section, and in & Yery recent case Mr. Justice Prinsep and I,
when invited to do so by tu®, Advocate-Genoral, declined to refer
the question to a Full Bench. Tiose cases, I think, show olearly
that the Magistrate’s inquiry must be devobed only o ihe siate”
of affairs in existence at the time of the initiation of the proceed-
ings. The reasoning which led to these decisions would equally show
that the words “parlies concerned in such dispute” must mean
parties concerned ab the time of the initiation of the proceedings. -

(1) 20 W. R. Cr., 51, (2) T. I B, 11 Calc., 365,
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There is no power to substitute father for son, or in any way to
introduce parties who were nob concerned in the original dispute.
Tn civil cases the Cowts have mo power, apart from statutory
provisions, to revive sults on the death of parties, Much less
would they have the power in cases conducted under a oriminal
procedure. If the power to substitute be held to apply, there
geems to bo nmo reagon why all the provisions of the Civil
Procedure Code should not equally apply, and if these powers
of Civil Courts are to be here introduced, they might equally
apply to the onses of offemces.

Authority is mot wanting for the conclusion at which I have
armived.  In In #he matter of the petition of Kunund Narain
Bhoop (1), Mr. Justice Ainslie says:—‘There is no provision
in the Criminal Procedure Code for ellowing an intervenor to
coms in in the middle of proceedings held by & Magistrate under
section 530, As fo such fhird parby, the Magistrate has no
information of any dispute likely to lead to a breach of the
peace between him and any one else, and, therefore, the only
ground upon which he can enfer wpon an inquiry s to the
possession of such third party et the date of the commencement
of the pending proceodings, is wanting. As to anything of
later date he may toke such steps in a separete proseeding as
eircumstances call for and the law allows.”

We wove voferred to o decision of Mr, Justice Markby and
Mr, Justice Prinsep, in dnunondo Moyee Deber v. Luchmun Pershad
Gogo (2), as enunciating a contrary proposition. That case is
not in the least opposed to.the case of Kunmund Nara'n B
No person twas there substituted for a -deceased person. L'f'l\,:e i
merely an obiter dictum that it would have been Prfdﬁzbbly mete
regular to have postponed the caso so as ¢ T cnabled some
reprosontative of the deceased to appety T af tho mogt this is an
obiier dictum in 8 case Which WaS ot argued snd in which no
one appeated.

I am equally clear with regard to the other question argued.

1 do not think Bechu Shoikh’s action in any way justified the
order made against him.

(1) I L. R., 4 Cale, 650, ab p. 654
(@) 20. T It,, 264,

Bronu
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It has been frequently held in this Court that a Magistrate
has po jurisdiotion under section 145 unless there be in existencs
an initiatory proceeding in compliance with® the law showing -
that there are grounds for supposing that s dispute exists, and
that such dispute is likely to cause a breach of the peace.

Ag My Justice Ainslie “fJoints out in the ocase of Kwnund
Narain Bhoop, at page 652 of the report: “In many cases it
has been held that a proceeding such. as is required by section 530
(of the old Code) is a necessary preliminary.” In the cese of
Kusi Kishor Roy v. Tarini Kowt Lakiri (1), in dealing with the
Act of 18061, Mr. Justice Norman says: *Now, it has heen
pointed out in many eases before this Court, more particularly
in the case of Dewan Blahi Newas Khan v. Sulurunnissa (2), that
it is o condition procedent to the powews of n Magistrate to
take up and decide a case under section 318, that he should
decide judicially that he is satisfied that e dispute likely to induce
a breach of the peace exists, and that he should record o
roceeding stating the grounds of his heing so satisfied. TUnless,
and until, hoe shall have decided that preliminary matter, he has
no jurisdiction to tdke up the case and decide the question of
possession under scetion 3187 seo nlso In the matter of the pelition
of Kishore Mohan Roy (3). Theve is no proctical difference on
this question butween the Criminal Procodure Code of 1861 and
the present one. As far as I am aware, this' has been always
held to be & question of jurisdiction. That being so, jurisdiction
cannob be given by consent, waiver, or application.

i lh might bo equally argusd that & person who hed not com-
"« “yn offence could ask to be tried in the place of one who
witted & 3 hug hiad died; where tho dispute is as o property

(<1 . R
was chorges . A-rado be so tried,

it might suit a person “*he Magistrate had any power to decide,

1 do ot think that -  donile
tion with zegord o & Poron who was not concorned in.
ony qus i i

tho Qispute of the timo of the inibiition ot e proceeding, end.
T would make this rule absolute.
As my learned colleague differs from me,

forred to o third Judge. .
refmm 3B, L. B. A, Cr,, 76, ab p. 76 (2) 8 W.R. Cr,, 14

(3) 19 W, R. Cr., 10,

the case musv-be
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Ramrisy, J.—The rule in this case was obtained by the
petitioner Shoikh Bechu on {wo grounds: (1) that the land dealt
with in the final order was not the land in respect of which
the initiatory proceeding was drawn up; (2) that the parties with
regard to whom the final order was wmade were nob the parties
wentioned in the Magistrate’s preliminary proceeding.

My learned eolleagne and I agreed that the first of these
objections may be met by altering the order of the Magistrate
declaring possession and by resf;rloting it to the land described in
Lis preliminary proceeding.

The cirgumstances under which Deb Kumari and the petitioner
became paxties to the proceeding are detailed in my lewmed
oullengue’s judgment, and I need not recapitulate them, I would
only add that there was a third party, named Bolaki, mnde o
party to the proceedings, and that the evidence was recorded by
the Magistrate on the 27th June and 7th July, and his final order
was passed on the 17th July.

Now, it has been said that no order under section 145, Criminal
Procedure Code, can be made in favour of, or against, sny person
not memed in the imifiatory procecding drawn up by the
Magistrate. T am unable to agree to this. No grounds for such
a contention are to be found in the provisions of section 145. The
soction is worded in very general torms. All that would seem. to
bo necessary to give the Magistrate jurisdiotion is that he should
be satisfied that a dispute likely to cause a breach of the peace
evists regarding certain tangible immoveahle property or the
boundaries thereof ; and his duby is then to make an orclﬁrf/‘;n
writing, stating the grounds of his being so satisfied, an alling
on the parties concerned to put in written nfml{t; of theu
respective claims ns to acbual possession. “The gection does not
say that the Magistrate must in his praceeding name or deseribo
the prities concerned in the chapu’rg i any way, and it seems to
1t ¢ that it would be wursasonable to expoct a Magistrate to do so.
T most cases he doss not know who the parties concerned in the
dispute ave until they appear before him. He has no means of
knowing this. AIl he knows, and all T think he need concern
himself with, is the fact of the dispute and the likelithood of =
treach of the Peace; and if is for the parties who claim possession

31"

413

1893

Breno
Sﬂnmn

DEB
Kuarr
Dast,



414

1893

Breno
SmriEm
V.
Dz
Krouant
Dast.

By -
d N

THE INDIAN LAW REPORTS. [VOL. XX1,

to come forward and repregent to the Magistrate their claims to
the land. Tn short, I am of opinion that the preliminary proceed-
ing referred to in section 145 may, and in many cases must
necessarily, partake of the character of a gencral citation to the
parties concerned in the dispute to appear before him;end that
it is not necessary for the Magistrate to confine his final order to
the parties whom by way of supererogation he may have named
in his preliminary proceeding.

To hold otherwise would scem to me to lead to this, that any
mistake made by the Magistrate in the preliminary proceeding
about matbers of which he can know nothing until informed by the
parties, cannot be corrected by him, and must vitiate the entire
procesdings.

No doubt the view that the prliminary proceeding is of the
nature of n general cifation is opposed to that exprossed by
Mr, Justice Ainslie in the case of In the matter of the petition of
Runund Naram Bhoop (1), but it will be observed that Mr. Justice
Ainglie’s judgment refers to the provisions of section 530 of Act X
of 1872, the provisions of which are different from those of section
145 of Act X of 1882, In fact, Mr. Justice Ainslie’s judgment
may be regarded as an authority in support of the view above
exprossed by me; for Mr. Justice Ainslie’s contention that the
Magistrate’s order must be confined {o the persons named in the
preliminary proceeding is to some extent based on the language of
section 531 of the old Code, which was to the effect that “if the
Magistrate decides thab neither of the partics is in possession, &o.”
M ~Justice Ainslie says;~*“Elad it been intended thet the

b "4 Kon should operate 2s universally binding, the words would
declaray " e b ] sion.”  But the berms of {h
have hoen  putng party is fn possession, ut the terms of the
soction veferred to by,,l?‘%nshe, J. ha,_ve no.w b-e(?n altered, perhaps
to cbviate this cbjection of Mr. Justice Ainslie’s, and to show that

the declaration or citation is “~tended to be o general one. Atall
) n. &

ovents, the words “ neither party ]:E,!.in«lgﬂssgasig:,. &ay” h&fﬁ? ‘n}gl‘
Gisappeared. The words of section 146 are, “if 1.3he Ez[agqs‘tra‘evs
decides that none of the parties is then in such possession. Inlo‘t‘her‘
words, the terms of this section are now just such as, B:OCOlfdlIlg“ to
M. Justice Ainslie, would have led him to the conclusion that an

(1) T. L. B., 4 Cale,, 650.
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order under section 530 or 145 need not be confined to the parties
pomed in the preliminary proceeding.
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ean be regarded as an “intervemor.” They are, in my opinion, Kvant

to be regorded as parties concerned in the dispute who appeared
before the Magistrate as soon as they learned that their interests
were affected, and before any evidence had heen recorded by
him. Bechu, the petitioner, appeared on the st June, his father
having died on the 24th May.

Now, it has been said that there is no provision for the
substitution of Bechu’s name in the place of his father. DBut
@) no progedure of any kind is presaibed in seetion 145, or in
any section of Chapter XII of the Criminal Procedure Code;
it a Magistrate is bound to confine himself fo the procedure
prescribed by seotion 145 or Chapter XII, it follows thet he can
dispoge of no case under that section or chapter, there being no
procedure ab all prescribed, e.g., for the issue of notices, the record-
ing of evidence, the summoning of witnesses, or for any step the
Magistrate may take in such cases ; (i) though the provisions of
the Civil Procedura Code may mnot be applicable to proceedings
under seotion 145, the mabjeot of such @ procesding is one of
o quasi civil mature. On the other hand, a proceeding under
section 145 is not o criminal trial, Thers is no “accused.” No
“offence ” has been committed. Therafore, the provisions of the
Criminal Procedure Code in their entirety cannot be applicable
to such a proceeding. In such & procseding, it seems to me, much

b

must nocossaxrily be left to the disoretion of the Mﬂ,gjgift‘;,aﬁg“
The Legislature appears to have intentionally Ieft it “?{f'fé;bered )
and it is our duty to give effect to the intentiony ﬁ?ﬁhe T is’
lature ; (i) the cases of Annondo Moyee Debeg :\‘i‘.“lzw}amwz Persiaa,’
Gogo (1) and Jitbahan v. Bansrup Dhobi (\ 25 show that on the death

of & party to a section 145 proceeding, his heir may be substituted
in Y. istead, and thet it is 0ot nacessary to commence the
proceedings de ngvo,
Then, as to the fime which the Magistrate is to have regard to
when deciding as to the actual possession of the land, the section
(1) 2C. L, B., 264, ® 6 C. L. R., 193,

Dasr.
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says the Magistrate is, if possible, “to decide which of the parties
18 then in possession ”’ of the subject of dispute, In this respect the

Snf”m wording of the seolion is altered from that of section 530, Act X of

Drs
Kouanz

Dast,

1872, 'Ih’s, therefore, seems to imply that the Magistrate is to
consider who ig in possession at the time of recording the evidenge.
But even if the rulings which lay down that the possession which
8 Mngistrate is to find and sopport is possession st the time of
the institution lof the proceedings, and not possession at the time
of his passing final orders in tho mntter, be followed, T do not see
how this affects this case. Nobody says that there has been any
change of possession between the opposing parties, and the rulings
cited all refer to such a change of, or such a dispute as o, posses<
sion. According to Bheikh Bechu, the petitioner, he and -his
father have all {along been in possession. On the death of his
Inther, he succoeded him as his heir, and according to the civil law
he is cntitled to regard his father’s possession as his own. There
bas in the case of Bechu been no guch change of possession as the.
rulings cited in my learned colleaguo’s judgment refer to. How-
ever this may be, whether there has been a change of possession
ag regards Bechu, thoro has been none as regards Deb Kumari,
whom the Magistrate has held to huve been in possession all along,
On the Magistrate’s finding she was in possess'on at the time of
the initiation of the proccedings, ot the time of the recording of
the evidence, and at the time of the Magistrate’s fival order. The
proceadings are therefore quite regular as far as Deb Kumari is
concerned. Whether, or not the objection would have bhad any
force if the Magistrate’s finn] order had been in {avour of Bechu,

i wenld seem o me to have nome, when it is Deb Kumar

whose i;st.gession of the land has been declared.

Then, the"akjection ag to the change of parties is one of a highly
tochnicnl character and ono entirely devoid of merit, If it be said
that Deb Kumari Lag, wrongly been made a party to the prooeed
ings, then Bechu, the peliticner, is in exactly the samo Position,
or o worse one. 1f it be Beckti who, it is contended, -should-not
have heen made a party, then it is to be rementbered he was made
a party ab his own request. Fle appeared voluntgrily, When he
appeared, he 1aised no objection to the procoedings. As already
pointed out, both Deb Kumari and Bechu were made. parties befora
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any cvidence was recorded, and Bechu addneed his evidence and
fought tha case aguinst Deb Kumari to the best of his ability. It
is only after the cuse has on the evidence been decided against him
that he comes forward and impugns their regularity. e s, or at
ol events in my opinion ouglt to be, estopped {rom now raising
the plea he does.

Finally, the provisions of section 587, Criminal Procedure Code,
are in my opinion applicable to the case. The objection as to the
change of parties does not affect the merits of the onse. It has
not been contended before ns thab it does so. No failure of justice
has been said, or appenrs, to have taken place. I therefore think
that the order of the Magistrate shiuld be altered so as to restriet
it to the 1dnd describud in the preliminary proceeding, and that in
other respects the rule should be discharged.

Prrurram, 0.J.—1 ngros with Mr, Justice Trevelyun, end fox
the reasons given by him, that this rule should be made absolute.
Mr, Justice Rampini thinks that an order of & Magistrate requir
ing the parties concerned in the dispute to atbend his Conrt and to
put in written statements is in the nature of o genoral citation to
all parties concerned in the dispute to appear hefore him, and that
when such an ovder has been mado, the Magistrate may deal with
the possession of any person who may appeas before him, or indeed,
as I think must be the ecase if this is the covrect view of the
decision, any person concerned in the dispute, whether such person
does appeur before him or not, end thongh no order has ever been
made upen him to attend, and though he may never have heard of
the order af all, In this view of the section I am unable to ag
As faras I can learn, such & construetion has never been aotf‘{” "‘4}

down to the present time, and I do not think it .-
words of the section itzelf.

Itis, T think, clear that by * parties coZioarnod in such dispute »
in the 1st paragraph of the section; parties claiming to be in
POSS@SS].OD. of the SUb]GOt matter of tha d]_sput@ are 1n'b9nded 1nasmuch
a3 what they are Teguired to do i to put in - mtten statements of
their respective claims as regards the fact . actual posgession of
the subject of dispute, and what the Magistrate is empowersd to
do is to find whether any, snd which, of the parties is theu,
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in possession of the land in dispute. Mr. Justico Rompin thinks
that the word “parties” includes any person who up to the time
of the commencement of the inquiry, that is, before any of the
witnesses ave called, sets up a claim to be in possession, and that i
1s not confined to the individuels to whom the order wes addressed
by name; but I cannot think that that is the case, ns the last
paragreph of the section provides thet any party so required to
attend shall have cerbain rights, ond the language there used
geems to me to indicate conclusively that the Liegislature were
dealing with individuals who hod been required to attend by the
order of the Magistrate, ¢, the persons or parties fo whom it
was addregsed, and not to any member of the public whom it
might concerm.

Mr. Hill,in showing cause against the rule before me, contended
that the order made upon the petition of Bechu, the present appli-
cant, that he should be made a paxty to the proceedings in the place
of his father, was in effect an order made upon him under the
section to atbend the Court and pub in his writtbon statoment, and
that if theve was any irregularity, it was one which had caused no
miscaxriage of justice and was cured by section 587 of the Code.
As to this I think it enough to say that the order of the Magistrate
calling on a party to attend and put in & written statement rests
on his finding that there exists at the time a dispute likely to
canse a breach of the peace,and that at the time fo which hoth the
Polico report and the finding by the Magistrate upon it related,
Bechu was not o person who claimed to be interested in the subject-
Uhgsdr of the dispute at all, and so wag not a person who on the

Magist that finding could be required to attend the Couxt of the

r to put in a written statement.

Rule absolute.



