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1893 property exeopt that mentioned in the application of 27th May

Y 1889. We make no order as to costs in this Court.
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Before Mr. Justice Trevelyan and My, Justice Bampini,
A18938 MOHER SHELEH avp ormszs v. QUEEN.-IMPRESS *
. 28,
J{——_ Evidence—Siatement as complainant while in custody as an arensed person

~—Depositions in counter case—Compelling witness to answer Qi
tions—Evidence Aet (I of 1873), ss. 129, 180, 131, 182--Righis o
true owners against person in wrongful possession—Affray, evidence
as to nature of.

If o person while in custody as an aceused gives information fo the
police as complainant in another case, his statements as such informant
cannot be used as evidence against lim on his trial,

The depositivns of witnesses given in & counter case may be used ag
evidence against them on their trial as aceused persons, but such depositions
could only be evidence against the persons making them : Queen v, Gopal
Doss (1) and Queen-Empress v, Gany Sonba (2) followed.

The mere subpenaing of a .witness or ordering him to go info the
witness-hox does not compela ;:1‘111_‘ to give sny particular answer or to
aoswer any particelar qugiion + The words “shall be compelled to
give” in s, 132, Evidence Act, apply 1o pressure put upon a witness after
he is in the box, and when he asks to be excused from answorioga
question, The wording of ss. 129, 130, 181, 132, and 148, Evidence Act,
compared and discussed,

When a party is in possession for four or five days, though it may be
in wrongful possession, another party, although claiming to Le the rightful
owner, is not eniitled to go in force to turn him ouf, much less is he
entitled to talke armed men with him for that purpose.

In an offray specific ovidence as to the ncts of each fighter cannot be
expected, but only general evidence as to the accused taking part in if,
and persons who, as in this case, punted the boats on which the fight took
place, and in whose intevests the fight on the boats took place, were held
to be just as blameworthy as the men who struek the blows,

* Criminal Appeal No. 636 of 1898, against the order passed by b
Bradbury, Tsq,, Sessions Judge of Pubna, dated the 11th of August 1893,

() I I, R, 8 Mad,, 271 @) L L. R, 12 Bom., 440,
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Tes facks of this case are sufficiently stated in the judgment.

Mr. W. Jackson, Mr. A. Chaudhuri and Mr. £. N. Chau-
dhuri for the appellants.

The Officiating Deputy Legal Remembrancer (Mr. Leith) for the

Crowp.

Vr. Jackson.—The Sessions Judge has improperly admitted the
fret information in the counter case given by one of the accused,
Kailash Haldar, against all the ofher accused. Ib is not evidence
aven agaiust Kailagh, as that information was given after Kailash
had been arrested on a charge of riobing, end he made the state-
ment while in police custody. It is om no hetler footing than
the statement made by an aceused person to a police officer
while 1n e'ustody, and therefore clesrly not evidence at all.  Objec-
tion on both these grounds was taken by Counsel in the Lower
Qourt but overruled. The acoused have been prejudiced by the
admission of this document in evidence, as the Sesslons Judge has
drawn inferences {rom it against the accused.

The Sesslons Judge hes also improperly admitbed in evidence
the depositions of Kailash and Rhagaban given by them in the
counter cose a8 evidence against oll the accnsed. They can under
no civoumstances be treated as evidence agaipst the accusod other
than Kailash and Bhagabun. Even agaifq = Q:'”“'}.ley eannob
Yo received as evidence. The Sessie As I thogd o Queen v,

< I3
Gopal Doss (1), Queen-Empross _dif?e_re%”f and Queon-

E ypress v. Ganu Sonba (3).  The Sessions Judge also relies upon
t_ of his own cases which came up on appeal hers, and he says
that although the appeals wove argued by learned pleaders, no ob-
jeotion seems $o have been taken to such depositions being received
in evidence. The r~nords of those cases donot show that the point
was raised, and the judgments of this Court on appeal make no
wention of such & point having at any time been taken. Thero
ere no decided oases of thiv Court onme way or the other. The
majority of the Madras High Cowt in Queen v, Gopal Doss (1) have
held that where an acoused person has made a statement on oath
voluntarily and. without compulsion on the part of the Comt to
which the statement is made, such & statement, if relevant, may he

() I L. R, 8 Mad., 271. (2) L L R, 16 Mad,, 63,
(@) I L. B, 12 Bom,, 440,
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used against him on his trial on a eriminal charge. This has heen
{ollowed by the Bombay High Couwrt in Queen-Empress v. Guuw
Sonbe (1), and again by the Madras Court. The governing
words in the judgment of the Madras Cowrt in Queen v. Gopal
Doss (2) are “ statementmade voluntarily and without compulsion,”
and tho majority of the Court say that if a witness does not desira
to havo his answors used agoinst Lim on a subsequent criminal
charge he must objech to answer, although ho may know before-
Land that such objoction, if the answer is relevant, is perfectly
futile, so far as his duty to answer is concerned, and must be ovar-
ruled. Tt seoms absurd that an acoused pevson should be required
to go through the solemn farce of objecting to answer, knowing
full well that his objection must bo overruled by the Judge, who
has wnder the Evidence Aot no power to allow the objeclion. I
adopt the judgment of Mr. Juslico Mathusami Ayyar in Quem v.
(opul Doss ns my argument on this point. The Bombay Court has
followed the Madvas case, but one of the Judges dissented from the
judgment of the majority and followed Mr, Justice Muthusemi
Ayyar. Tho Bombay case was not argued at the bar. The later
Madras case merely followed the ruling of the carlier Madras Full
Bench. Even those cases are distinguishable, Those cases arise
out of pxoceedmws m/\ele persons may or may nob have chosen
to give th nob COmPLThoy were under no compulsion to give
their evidew wicular gqug t"use Kailash and Dhagaban were called
by the Crowi as witniung Tter coge of rioting, They
could not refuse to give evidence,

If evidence has boen improperly admitted and rejocted by the
Agppellate Court ag such, {he Appellate Court cannot determine the
oppeal upon the remainder of tho evidence. Soetion 167 of the
Evidence Act doos not sanction the rulings to the contrary in
The Queen v, Hurribols Chunder Ghose (8) and other cases there
referred to.

There seems to be an impression that Gunouri Lad Dass v. Queen-
Empress (4) has vepealed the law regarding the xight of pnvate
defence. That case decides no principles

The Oficiating Deputy Legal Remembrancer for the Orown —The
Madras case, Queen v. Gopal Doss, lays down the law correatly.

1) L L. R., 12 Bom,, 440, @) I L. R, 1 Cale, 207,
(@) LL R., 3 Mad,, 271, (4 I L, R., 16 Cale., 206.
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Section 132 of tho Evidence Act iy not capable of any other con-
struction then that given to it by the Madras Comt. Compulsion
fn that section applies fo pressure put upon. the witness after he
js in the box and when ho asks fo be excused from answering a

question.
Mr. A, Chaudhuri replied.

The judgment of the Cowt (Tezvenvan and Rawey, JT.)
was as follows :—

In this ease the 1st appellant, Moher Sheikh, hag been convicted
of murder and sentenced to transportation forlife ; and the other
appellants have been convicted of 1iofing and each sentencel to
two years’ rigorous imprisonment.

The case has been argued al great length both on the facts and
on certain points of law which are said to arise in the caso,

The Lower Court has acoepted in evidenoce three documents
which were objected to ab the frial by Counsel for the accused.
This objeetion has been repeated befors us.

The three documents consist of an information given to the
police by the accused, Kailash Haldar, and depositions given in
a counter case by the appellants, Kailash Haldar and Bhagaban
Haldar.

There is no doubt that the information given bvc}Imlash is
not evidence, as it was given while * was in the ¢ 9> \O:E the
police. ‘The depositions stand - dlﬂelentrr/ ,mg ‘We
heard out the arguments as fo. nissibr y, bu thought
it fole that wo should not determine the question or Jook at the
dapositions until we had made up our minds whether the evidencs
apurb from those depositions justified a conviction. Of couase
those depositions could at the highest only be evidence against the
persons making them. ‘We now proceed to consider the cage apart
from the information and depositions which have heen considered
by the Lower Cowrt and by the assessous.

The stary as told by the proseculion would, if believed, show
thati one of those fights or rather baftles asto the possession of
land which ars now so common in this province, had taken place,
ond that, as so frequently bappens, one of the combatants had
meb with his death. It is beyond question that there is a dispute
a8 to the right of fishing in & b2il called tho Ghughudoho bhil
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The rival olaimants belong respectively to the parties of ong
"~ Mohesh Kundu and one Haider Jan Chowdhbry,

In th's bkil thero are three Ahathes: o khatha is & portion of the
bhil in which leaves and branches of trecs are strewn so agto
pttract the fish. Th's part is enclosed with nets. The nets are
gradually constricted and the branches taken out, so the fish are
caught. There can be little doubt but that the affray, or whatever
term may be most appropriate to the occurrences which have given
rise to the inquiry, took place with regard to the Ghughudohe
Iehatha, This khatha had been unquestionably fished by Kailash
and Bhagaban, two of the appellants before us, and their partners
through the whole of 1299, and at least until the Friday befors
the occurrence, 7.¢., the 30th Bysakh or the 12th May last, The
other two khathas wero fished by the other party, The ocourrense
took placeonthe 16th May.

The question of possession only bscomes most material when
one has to see whether the acs, if any, of the accused persons are
justified by a right of private defenco. To some extent perhaps
it may be of assistance in determining the quesiion asto what was
actually done.

One of the most impor'ant qu.stions argued in this caseis
whether J.{nrmohan Haldar, who met his death in this encountar,
died 1'1" spear wound, or whether he died from drowning. The
defence s’ now that Harmohan died from drowning, and
that the wound w Wy alter desth, There oan
be no doubt thab this woull was inflictel before Harmohan’s
bedy was brought to land. The learned Judge in the Comt
below has repudiated the expert testimony of the Civil Surgeon.
It may perhaps have been to some extent unfortunabe that this
gentleman had had so little experience; but looking at his evidence
and giving effect to every portion of it, looking alsoat the evidence
of the Hospital Assistant, who is by no means wanting in ex-
porience, and af the other evidence in the case, we think it is clear
thet Harmohan meb his desth by the spesr wound and not by
drowning. Tooking at the evidence of the Oivil Surgeon in the,
way most favourable to. the acoused, it merely shows that the
appearances were consistent with death ether .from the spem’
wound or from drowning, Unquestionably the spear wound was'
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severe enough to cause death, and no man with sueh o wound
could have survived. It does sometimes happen that wounds of
this kind are made after denth for the pwrpose of ineriminating
innocent persons, bub thers is no reason to suppose thet that ig
the case here.

We cannot guess when and how the man was drowned. He
was one of the complainant’s party. If he had been apparently
drowned, he would probably have been brought ashore, and not
struck in a vital part with e spear. The time within which all this
took placs was too short for anything of the kindto be done, The
complainant’s party were too much oceupied in eapturing their
adversaries to concoct o case of this kind, 'We find it impossible even
£o guoss how, when, or where the man was drowned. The case ag
to drowning seems to Lave been made up for the purposes of the
defence. It isso vague and baseless that we decline to rely on it,
and we hold that Harmoban died from the spear wound.

The real question of fact in this caso is what was done by the
appellants. 'We have ouly one story before us. 'We must decide
whether it is eredible, or whether there are any suspicious circum-

stances attaching to it.
LS

The evidence hag been very carefully diseussed before us, but ve
think 1t is in main true. ‘

We think it clear that the comp’ ’s party were in possession
of the hhatha from the Friday to day. The evidence as to
this is entirely one-sided, and we' . that erogs-examination

of the witnesses suggests any other case. It is equally clear that
the party of the acoused went to this ihatha when the complainant’s
porty were fishing. These two parties had leng been at variance,
and it cannot be that the complainant’s party being in possession,
the accused went there for any other purpose than to turn them out.
That they were thore then is shown by the fact of their arrest,
There was no question of a right of private defence in this case.
The other side were in possession though it may have heen a
wrongful possession. The appellants were not entitled fo go in
force to turn them oub. Much less were they entifled to take a
spearman with them for the purpose. It was argued very stremu-
ously beforo us that, oxcopt so far as Moher was concerned, there
30
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was no evidence to show that the appellants took any part in the,
riot.

. Blhagaban and Kailash, according to the evidence, punted one of
the boats. There is gencral evidence as to the acoused taking part
in this riob. One does not expect in an affray of this kind to
find specifie evidence as to the acts of each fighter. The man who
punted are just as blamoworthy as the men who struck the blows,
and 1t must be remoembored that Bhagaban and Kailosh were
practically the leaders of the party.

The action of the others was on their behalf. There is soms
evidence that Moshim was captured on the land. Aditya Chunder
Bagehi says:—* Moshim I saw on the bauk; he was brought from
the north, but I forget by whom. I forgetif any one else was saized
on land.”

But, on the other hand, there is abundant evidencs that Moshim
wag capbured on the 0hil, and this is belioved by the Judge and
the assessors. 'We do not think that upon the evidence Moshim’s
case differs from that of the others. The assessors are not satisfiad
that Moher was responsible for the death of Harmohan. Thers
seems to be a mass of evidence upon the subject, which was really

\9‘8 most imporfant incident in the fight, and we cannot see the

s, 16&1} reagon for dishelieving the story that Moher speaved
Harmohnu Without looking af the depositions and the informe-
tion admitted by the Judge, we think that the evidence on the

1ecoré.g\u=3t1ﬁed the conviction, and we dismiss the appeal of all the
pmsonerg

Although in the view Whtdli Wo tako of the ovidence it is nob
absolutely necessary for us to determine the question of the admis-
sibility of the depositions, we think it desirable that we should
expross the opinion which we have formed after having had tho
matter fully argued on both sides.

Tho documents were admitted by the Judge of the Oomt below,
and so it would have been difficult for ug to have heard this cass
without having had the question argued. Besides, we. do mét
wish to leave the Judge in uncertainty on this question. Itis
one which must necessarily arise in many onses before him, and
appenrs to have recontly arisen in other cases which he has tried:
Pubna, the distriet from which this appeal comes, is prolifle:
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of miots and affrays, which invariably result in eriminal charges
and counter-charges, and in such eases this question may often
arise. 'We therefore desire to express the opinion which we have
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formed, namely, that the Judge was right in admitting these QU;‘EN-
depositions as evidence against the persons making them, Kailagh Dueress.

and Bhagaban were called and examined as witnesses inthe connter
case arising out of this some riot. It does mot appear that they
ohjected to answer any of the questions put to them.

The question depends upon the construetion of section 182 of
the Evidence Act, which is as follows 1—

«A witness shall not he excused from enswering any question
8¢ to nny matter relevant to the matter in issue in any suib, or
any eivil or eriminal proceeding, upon the ground that the answer
to such question will criminate, or may tend directly or indirectly
to criminate, such witness, or that it will expose, or tend directly
or indirectly to expose, such witness to a penalty or forfeiture of
any kind.

“Provided that no such amswer, which a witness shall be com-
pelled to give, shall subject him to any airest or prosecution, or
he proved against him in any criminal proceeding except a prose-
cution for giving false evidence by such answer.”

One of the most elemenfary prineiples of the construction of
statutes is that, if possible, effect shiould be given to every word.
The whole question resolves ifself into the meaning which must
be given to the words  which a witness shall be compelled to
give” The Counsel for the defenco argues that those W;V,gf;}, are
either surplusage or apply to every ams” where the witness is
subpenaed to give evidence or gives evidemce otherwise tham
voluntarily, The Counsel for the proseculion contends that it
applies to pressure pub upon the witness after he is in the box
and when he asks to be excused from answering a question.

The same question was fully considered by & Full Bench of
the Madras High Court in a case of the Quesn v. Gopal Doss (1),
There three Judges held that it was admissible and two that it
was not.

In & Bombay case, which was, however, not argued, two Judges
held that it was admissible, and one that it was not ; Quesn-Empress
v. Ganu Sonba (2).

(1) LL R, 8 Mad, 21 @) 1. L. ., 12 Bom,, 440.
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We think we are bound, il we can, to give some mesning to
the words referred to, and not to treat them as surplusage. The
mere subpeenaing of o witness or ovdering him to go info the
witness-hox coas not, we think, compel him to give any particular
answer or to answer any partioular question. We are entitled to
look at other seations of the Hvidence Act to see what ¢ compel-
Ling a witness to give an answer’’ menns,

In section 148 it is dlear that the same words can only hesr
the meaning which the Coungel for the prosecution seeks to put
upon section 132, In section 129 ¢ compelled” cannot mean
¢ subpeenacd,” and it uses the words  compelled to diselose™ with
veference to the case when a man has offered himself as a witness,
and must refer to some foree put upon the witness after he is in
the witness-box. The provisions of sections 130 and 131 are also
clear on this point. There ig nothing to prevent a person being
snbpoenaed to produce title deeds or other documents which he
would be entitled o refuse to produce. It is for him to claim his
privilege when asked in Court to produce them, ‘

In no view do we think can we give any effect to the woud
“gompelled ” in section 182 without adopting the argument of
the prosecution. Tiven a volunteering witness is under the obliga-
tion of law to answer legal questions, and in oue sense every
answer oan be said to be an answer which o witness is compelled
to give, but the words eannob have been used in this sense in the
seotiﬂo}ng the iden would have beon oxpressed as well by the
WOrm arelitwor,”’

The most potent srgu.ment against the construetion which we
are placing upon this section was pressed upon us with great force
by learned Counsel for the accused, and is bhest expressed in the
words of Mr. Justice Muthusami Ayyar at p. 284, L. L. R,3
Madras—¢ It soems to me incongruous that the Legislature should
have directed the Judge never to excuso a witness from answering.
a oriminative quostion rolevant fo the matter in issue, and at the
same time oommandod the witness to ask the Judge to exouse him.
from answering such a question.”

But we do not think that, as has been argued, the Jadge has
nothing to do in the matter at all, and that it is a mere emply:
farc for the witness to object to answer, for the Judge has fo!
devide whethor the question is rolovant to the mattar in issue, ond,
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upon that determination partly depends the obligation to answer,
We prefer the decisions of the majority in the two High Courts,
and hold that the depositions were admissible.

Mr. Jackson for the accused wishes us to note that he argued
that under section 167 of the Indian Hvidence Act we have no
- power to deal wich the case on the evidenes apart from the
depositions, but we are not prepared to accept this argument,

Appeal disinissed,
I V. W

CRIMINAL REVISION,

Before My, Justice Trevelyan and My, Justice Bampini,

RAM CHAND OHATTERJEE (Prmrronse) ». HANIF SHEIKH
(Oprostte Panty).*®

Witness—Examination of witnesses—Cross-cxamination==Right of o«
accused to crosseemamine wilness called by another co-accused for
defence where their cases are adveyse—Evidence Act (I of 1872), 5. 137,

One accused person muy oross-examine a wilness called by another co.
aceused for his defence when the case of the sceond accused is adverse to
that of the first.

Ty potitioner Ram Chand Chatterjee was omplovad pg g
mob + + or Head Assislant in the Mohetiporg Silk Faotory
belo.,. _ to Messrs. Lewis, Pavoe-and Cumpany, and ho was
charged under s. 381 of the Penal Code with the theft from
the godowns of the factory of o quantity of chassams (cocoons),
which he was observed by the complainant Hanif Sheikh, & sirdar
on the factory, to deliver to one Natoo Behari Chatterjes, who
was ob the same time charged under s 411 of the Penal Code
with dishonestly receiving the stolen property, kdowing it to

* Criminal Revision, No. 635 of 1898, against the order passed by
R. K. Anderson, Esq., Officiating Sessions Judgs of Murshidabad, dated the
13th September 1893, affirming the order of Babu Nogendro Wath Pal
Chowdhry, Deputy Magistrate of Borhampore, dated the 26th of August
1893,
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