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Befure Sir W. Comer Petheram, IKnight, Chicf Justice, and
Mr. Justics Beverley.

BAIKANTA NATH MITTRA (Jupemonr-pesror) » AUGHORE
NATH BOSE (Ducipp-moLbeg)&

Bengal Tenancy det (VIII of 1888), Seh. II1, el. 6— Limitation—Decree in
suit for vent—Exeoution of deeree—Final decree—Erecution proceed-
ings struck off —Bengal Lenaucy At (PIII of 1885), ss. 143, 144, 148,

Having regard to ss, 143, 144 and 148 of the Bengal Tenancy Act, there
is a special procedure laid down for rent suits; and therefore decrees in
yent suits are decrees under Arl. 6 of Sch. III of that Aet,

The words “final decree ” in Article 6, Sch. ITX, of the Bengal Tenancy
Act, refer to the final deerce in the suit, and cannot be held to include an
arler of an Appellate Court made in an application to scb aside that decree
ander 8, 108 of the Code of Civil Procedure.

An ex-parfe vent decres having been obtained on the 30th May 1888 for
o sum under Rs. 500, the decree-holder on the 27¢h May 1832 applied for
exceution thereof and attached eerlain properties of the judgment.debtor,
the dale fixed for the sale being tho 8lst August 1889, The judgment-
debtor applied under g, 108 of the Uivil Procedure Code for a rehearing of
the rent suit, and on the day fised for the sale applied Lor stay of execution :
the sale was stayed, and the Court of its own inotion and for its own
convenience directed the execution case to be struck off the filo ¢ for the
present”  On the 28th Docember 1889 the Court passed an ordor refusing
a rehearing of tho suit, which order was upheld on appeal on the 18th May
1800. On the 2lst Janunary 1892 the doeree-holder again applied for
exgeution, at the same time praying that his application might be taken to
be in continnation of his former application of the 27th May 1880, Held,
that the application was one in countinuation of the former proceedings in
exsoution so far, at least, ag regarded the property mentioned in the former
application, but as regards olher propertics it mush be held to be barred as
nob having been made within three years from the decree of the 80th May
1883,

Ox the 30th May 1888 one Aughore Nath Bose obtained an
ev-parte decres for arvears of rent for a sum lows than Rs. 500
ageinst one Baikanta Nath Mittra, and applied for execution
thoreof on the 27th May 1889. Cortain proparty belonging to

* Appeal from Order No. 55 of 1893, against the order of Babu Naffur
Chunder Bhutto, Bubordinate Judge of Hooghly, dated the 81st of Decom-
ber 1882, affirming the order of Babu Barvat Chunder Ghosal, Munsif of
Ullcobarviak, dated the 13th of May 1892,
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the judgment-debtor was in Juno attached, and a sale proclams.
tion issued in July 1889. Baikanta Nath thereupon applied
under 5. 108 of the Code of Civil Procedure for a rehearing of the
vent suit, on the ground that he had nob received notics of the sui,
and on the 31st August 1889, the day fixed for the sale, applied
that the execulion proceedings might be stayed. The sals was
accordingly stayed, and the Court of its own motion on the §lg
October 1889 passed an order directing the striking off of the
exeoution proceedings “ for the present,” the property remaining
nevertheless under attachment,

On the 28th December 1889, the Court passed an order refusing
the application made for a rehearing of the original suit; and on
the 16th May 1890 an appeal against such lest-mentioned order
was dismissed.

Aughore Nath on the 21st January 1892 made an application
to execute his rent deores, asking for the attachment of certain
properties, and further praying that the attachment in execution
case No. 219 of 1880 (the original execution proceodings) might
remain in fores and action be taken in the present execution asa
continuation or revival of the said execution,

The judgment-debtor contended that the application was barred
under Sch. III, Article G of the Bengal Tonaney Aoty three
years having elapsed since tho date of the rent decree on the
30th May 1888, The decres-holder contonded that (1) limitation
rau from the date of the dispossl of the appesl on the 16th Muy
1890; (2) that the present application for execution was one in
continuation of the prior exccution proceedings; and (3) that the
judgment-debtor’s successful attempt to stay the salo on the very
day fixed for it was o fraud on bim, and that he was, therefors,
entitled to the exceplion to Article 6, Sch, ITI, of the Beagal
Tenancy Act.

The Muusif preferring the deoisions of Lutful Hug v. Sum-
bhudin Pattuck (1) and Narsingh Sewak Singh v. Madho Das (2) to .
that of Jivaji v. Bam Chandra (3), allowed the first contention of
the decree-holder, aud on the authority of Chandra Prodhan v. Gopi
Mohan Sheha (4) and Paras Ram v. Gardner (5), held that the

(1) L.L. R, 8 Cale., 248, (3) I. L. R,, 16 Bom.,, 128,
(2 I.L. R, 4 AlL, 274. {4) I. L. R,, 14 Cale., 386.
(5) T. T. R., 1 AlL, 356,
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application was one in continuation or revival of the previous
application for exccution ; and further held, on the authority of
Annamalat v. Bangasami (1) and Bhagy Jelha v. Malel; Bawasa-
heb (2), that the decree-holder was entitled to the excoption claimed
by bhim in the third contention, ¥xecution was therefore
allowed.

On appeel, the Subordinate Judge held that the application was
not barred, as limitation ran from the final decree of the Appellate
Couwrt on the 16th May 1890, and that the present application
must be considered as & continuanes of the previous application for
execution on the aunthority of Lutful Hugv. Sumbhudin Pafiuck (3)
and Hurry Charan Bose v, Subaydar Sheikh (4), and Olintaman
Damodar Agashe v. Balshastri (5), vespectively.

The judgment-debtor appealsd to the High Court.

Babu Nilmadhubd Bose (with him Babu Jyati Prosnd Sarbadi-
kary) for the appellant contended thaf the final decres from which
limitation ran was the deoree of the 80th May 1888 ; and that the
application of the 21st Jenuary 1892 must he taken to bo an
application to execute that decroe, and was barred hy Austicle 6,
8ch, III, of the Bengal Tenancy Act.

Babu Trookya Nath Bittra (with him Babu i Charan
Savkhel) for the rospondent contended that the application of the
215t Junuary 1892 was one in contimuation of tho provious appli-
eation for execution, citing Chandra Prodhen v, Gopi Mohan
Shake (6).

The judgment of the Court (Purruram, C.J., and Beviriry, J.)
was delivered hy

Bgveriey, J, :—This is an appeal from an order of the Subordi-
nate Judge of Hooghly, disallowing an objection to the exscution
“of & decres on the ground of limitation.

The decree was made ez-parte on the S0th May 1888, and was
for arvears of rent not exceeding Rs. 500, An application to
execute the decree (No. 219 of 1889) was made on 27th May
1889, and certain properly was attached ; but onthe 8lst August,

(1) L L. R,, 6 Mad., 365, (4) I. L. R.,"12 Calc,, 161,

@) I L. R., 9 Bom., 518, (6) L. T R., 16 Bom,, 204,
(8) I I R., 8 Cale., 248. (6) I. L. R., 14 Calo., 385.
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the day fixed for sule, the judgment-dobbor applied to have the
ea-parte decre seb aside, and pending the disposal of thaf appliea.
tion, the sale was stayed. On the 31st Octobor 1889, the Cowt
made g further order striking the oxecution case off the file «fg
the present,” the property remaining under attachment.

The application to set aside the deoree was rojected on the 28t
Deocember 1889, and this order was confirmed in appeal on the
16th May 1850.

On the 21st Jonuary 1892, the decrce-holder made an applica.
tion to execute the decree by attachment and sale of certain pro-
perties, and in that application ho prayed that *the attachment
in excoolion 219 of 1889 might remain in foree, and action be
takon in the present execution as a continuation or reviyal of the
said execution.”

The judgment-debtor contended that ihe applieation of the
21gt January 1892 was barred under Schedule LT, Art, 6, of the
Bongal Tenancy Act, three years having olapsed since the date
of the dearee. The Subordinate Judge disnllowed the objection
relying on the case of Lutful Huq v. Sumbhudin Pattusk (1),
and holding that the order of 16th May 1890 dismising the
appenl against the order rejecting the applivation to set aside the
ex-parte decroo was the final decres within the meaning of the
artiole referved to. Andhe also held that as regrrds the properties
named in the first application, the present application might fably
be considered to be a continuance of tho procesdings faler apen
that application.

It is contended before ug that the Subordinate Judge was
wrong in treating the order of the 16th May 1890 as the fiual
decreo in the suit, and in allowing a fresh period of limitation from
the dale of that order ; and it is farther argued that the applics-
tion of the 21st January 1892 must be taken fo be an application-
to exocute the decrec within the meaning of the articlo in question,
and that it is therefore Larred.

We agree with tho learned Pleader who appeared for the
appellant in this case that the decres in quostion must be taken o
bo o decres under the Bengal Tenaney Act within fhe meaning
of Schedule IIT, Article 6. Weo think that, having regard to

(1) I Tu R, 8 Oalo. 248
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sections 148, 144 and 148 of that Act, there is a special procedure
lid down for rent suits, end that therefore decrees in rent suits
are deorees under that Act, within the meaning of that article.

We ave also of opinion that the ¢ final deoree” mentionsd in
that article must be the final deeree in the suit and cannot be held
to include an order in appeal upon an apyieation to set aside that
decree under seclion 108 of the Code. It {ollows, therofore, that
exeoution of the decrce now in question would be berred, unless
applied for within thres years from the dafe of the deares of 80th
May 1888. ‘We have, however, been veferred to o case of Chandro
Prodhanv. Gopi Mohun Shala (1), which appears to he onall fours
with the present case, in which it was held that when the execution
proceedimgs are stayed by oxder of the Court, a subsequent applioa~
tiop. to remove that order and proceed. with the exeention muy he
talo 08 o continuation of the former proceedings. That decision
appears to be in harmony with a long series of decisions both in
this Courb and in the other High Courts, and we soe no reason to
dissent from it. In the present case execuiion of the decree wos
stayed ab the instance of the judgment-debtor; the caso was
struck off the file mevely “for the present” and for the conve-
pisnce of the Court ; the property remained under altachment, and
in his application of 21st January 18&1% the deoree-holder expressly
prayed that that application might, b “faken to be a continuation
of the former proceedings. Under . “woiroumstances we think
that the application in question must be “taken to bo not o distinet
application to execute the decres, but an application in the former
exeoution proceedings, so far at lonst as regards the property which
was mentioned in the furmer application lo oxooute the deorce, and
which was under attachment ab the timé when thal execution case
wes struck off, that is to say, on tho 8lst October 1889, As

‘regaxds apy other properties mentioned in the application of the
21st January 1892, we think that, as has been decided in soveral
cases both. in this Court and in the other High Courts, tho applica-
tion is barred. The appeal will accordingly bo allowed except
as regards the property which wag under attachmont in oxecution
case No. 219 of 1889, and the Comxt exesuting the deeree will,
of course, see thub no proceedings are taken against any olher

(1) L L R, 14 Calo, 585,
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1893 property exeopt that mentioned in the application of 27th May

Y 1889. We make no order as to costs in this Court.
ATKANTA
Natn
Morres Appeal allowed in part,
v T, A, B,
Aveyons -
Narr Bosk.
APPELLATE CRIMINAL.
Before Mr. Justice Trevelyan and My, Justice Bampini,
A18938 MOHER SHELEH avp ormszs v. QUEEN.-IMPRESS *
. 28,
J{——_ Evidence—Siatement as complainant while in custody as an arensed person

~—Depositions in counter case—Compelling witness to answer Qi
tions—Evidence Aet (I of 1873), ss. 129, 180, 131, 182--Righis o
true owners against person in wrongful possession—Affray, evidence
as to nature of.

If o person while in custody as an aceused gives information fo the
police as complainant in another case, his statements as such informant
cannot be used as evidence against lim on his trial,

The depositivns of witnesses given in & counter case may be used ag
evidence against them on their trial as aceused persons, but such depositions
could only be evidence against the persons making them : Queen v, Gopal
Doss (1) and Queen-Empress v, Gany Sonba (2) followed.

The mere subpenaing of a .witness or ordering him to go info the
witness-hox does not compela ;:1‘111_‘ to give sny particular answer or to
aoswer any particelar qugiion + The words “shall be compelled to
give” in s, 132, Evidence Act, apply 1o pressure put upon a witness after
he is in the box, and when he asks to be excused from answorioga
question, The wording of ss. 129, 130, 181, 132, and 148, Evidence Act,
compared and discussed,

When a party is in possession for four or five days, though it may be
in wrongful possession, another party, although claiming to Le the rightful
owner, is not eniitled to go in force to turn him ouf, much less is he
entitled to talke armed men with him for that purpose.

In an offray specific ovidence as to the ncts of each fighter cannot be
expected, but only general evidence as to the accused taking part in if,
and persons who, as in this case, punted the boats on which the fight took
place, and in whose intevests the fight on the boats took place, were held
to be just as blameworthy as the men who struek the blows,

* Criminal Appeal No. 636 of 1898, against the order passed by b
Bradbury, Tsq,, Sessions Judge of Pubna, dated the 11th of August 1893,

() I I, R, 8 Mad,, 271 @) L L. R, 12 Bom., 440,



