354

1893

Pyrin
Cmanpra
loy
v,
ARBAR
Hosse:x.

1893
June 22,

THE INDIAN LAW REPORTS.  [VOL X%y,

Tt comes to this, then, that the plaintiff's property wes sold
under the “certificate proceedings™ to a third party, and that the
proceeds of the sule have fonnd their way into the defendants
hands. The plaintiff has chosen to affirm that sale, and what Y
is in our opinion entitled to, is to recover {rom the defendant the
proceeds of the sale which have eoms into the hands of the latter;
that 1s to say, & sum hearing to the Rs. 250 realized by the sale
of the whole property under the oertificato the proportion horne
by 88 highas 9} cottahs to 162 bighas 3 cottahs and % chittack,
and we decres accordingly. 'The liability for arvears of road cess
was, in our opinion, personal 1o the defendant alone. TUnder all
the circumstances of the case, we think it unnecessary to meke
any order as to costs.

I V. W, Decree varied,

Before Mr. Justice Mucpherson and Mr, Justice Banorjee.
MAHOMED AZHAR (Puamvrrer) ». RAJ CHUNDER ROY
AND omnERg (DErBNDANTS).* ‘
Sale for avrears of revenue—~Suit bo st aside sule—Notice of sale, publication
of-—Adet XTI of 1859, ss. 6 and 7.

Where it was contendod {hat g sale under Aet XTI of 1859 was bad on the
ground that the notices proscribed by sections b and 7 of that Ach were
not published, keld, that there being no subsisting atbachment on the pro-
perty ab the time it was sold, omission to issue nolice under section 5 did
nof vitiate the sale,

Held that, in the absence of proof thm the plaintiff had sustained

substantial injury on account of the omission Lo issue notice under section
7, such omission did not invalidale the sale. ’

Tur plaintiff in this case sued to set aside a revenue sale, and
recover possession of & shave in a hheri)i taluk. The taluk was
divided into two shaves, oneof 13 annas 8 gundas 8 cowries,
and the other of 2 annas 11 gundas 1 cowri, arid of these separate
shares separate aceounts were kept in the Collector’s iouyi. The
plaintift was owner of 5 annas of the 13 annas 8 gundas 8 cowries
share in the payment of the revenue of which defoult was made
in Jamuary 1889, ond the estate was sold by the (;olleotor on
215t March 1889 under Act XT of 1859, ”

* Appeal from Original Degres No, 201 of 1801, against the decres of
Babu Kali Chwmn Ghosal, Suburdinate Judge of Mymensingh, dated the

w24th of June 1891,
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The defendants were the owners of the remaining 8 annas 8
gundos 3 cowries of the share of 13 annas 8 gundas 3 cowries sold.
The Seoretary of State was also mads aparty defendant to the suit.

The plaintiff applied to the Commissionerof Dacea to set aside
the sale under section 33 of Ast XI of 1859, bub the application
was refused.

The plaintiff sought by suit to sot aside the saleon various
grounds, those matorial to this repert being that the notices required
by the law (ss. 5 and 7 of Act XI of 1859) were not duly
published, and that the estote was under atfachment by order of
o civil courb at the time of the sale; {hat there was fraud by
the defendants in the matter of the sale; and that consequently
the property Ietched an inadequate price by whioh the plaintiff
sustained substaniial injury.

The facts relabing to the attachment which it was alleged
subsisted on the estate at the time of sale arve staled in the
judgment of the High Coust.

The Subordinate Judge hold that the sale noticos were duly served }
that there was no subsisting attachment abthe time of sals; and that
no fraud had heen estahlished, and refused to set aside the sale.

Trom this decision the plaintiff appealed to the High Couzt.

Dr. Troyluckya Naih Mitter, Moulvi Serajul Islam, Babu Joy
Gopal Ghose, and Movlvi Shamsul Huda for the appollant.

Dr. Rash Behari Ghose and Babu Jogesh Chander Roy for
the respondents.

Dr. Troyluckye Nuil IMifter :~In this case the properly sold
was under attachment, and it is admibted that the provisions of
seotion 5, Aot XT of 1859, were not complied with. That by itself
_ makes the saloebad. The ruling in Buwweri Lali Sahu v. Mohabir
Persad Singh (1) is very clear on the point, that non-compliance
with the provisions of section 5, Act XT of 1859,is an irregularity—
Gobind Lall Roy v. Biprodes Roy (2). The effect of the order
striking off the execution proceedings was nobt to remove the
attachment. The Appellate Cowt ocould nob, and did nof, seb
aside the decree so far a3 it affected the debtor, who did not apply

(1) 12B, L. R, 2075 L. K., 1 T. A, 89,
(2) L L. R, 17 Cale., 398,
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to have the decrec set aside. Notices were nob served under
section 7 of the Act, which also makes the sale bad, and also
taking into consideration that the price folchod was wholy
inadequate, the sale ghould he set aside.

Babu Jogesh Chunder Loy, for the respondents:—Omission {o
serve notices under seotion 5 wos an irvegulariby, and under see
tion 33 of Act XTI of 1809, it onght to have been made a ground of
appeal belore the Commissioner.  When the case of Bunwari Lail
Sahu v. Mohabir Persud Singh (1) was before the High Court, i
was remanded for the trial of the issue * whether thers was sub-
stantial injury owing to the non-complianes of the provisions of
seotion 5,” and the Judges would not have remanded the ease if
they considered the non-eomplianco of the provisions of section 5
wog in ifself an illegality which vitiated the eale. The case of
Gobind Lall Roy v. Biprodes Roy (2) is based on the Tull Bench
oase Lale Mobarul Lal v.the Secrctury of State for India in Council
(8). But the Full Bench ocase is ouly an authority so far as
non-compliance with the provisions of section G, Act XTI of 1859,

‘ is concerned. It does mot lay down that non-compliance with the

provisions of seetion 5 is an irregularity. It would be difficult to
say what is an irregularity and what is an illegality, The effect
of the orders striking off the execution proceedings was to remove

.the attachment, inasmuch as the entive decree was set aside, and

there being no subsisting decree, the attachment wag at an end—
Puddomonce Dossee v. Loy Muthooranath Chowdhry (4). The omisgion
to serve notices under section 7 is mnot an irvegularity for which
asale could Dbe set aside; the object of such notice was merely.
to prevent the ryots from paying rent to the defaulter, snd
it could not be possibly mrgod that there was substantial injury
owing to the tenants not receiving the notico, see Golind Ohundra
Gangopadhya v. Sherqjunnissa Bibi (5).

Tho judgment of the Court (Maceuursow and Bantrsze JJ.)
was a8 follows i ‘

The plaintiff is the proprietor of a five-annas share of the estate
teferred to in the plaint. On the 21st March 1889, a 18 anngs

(1) 12 B. L. R, 297; (8) L L. R, I1 Cule., 200.

L.R,11 A, 89, (4) 12 B. L. R., 412; 20 W. R., 183, ' -
(2) LL. R, 17 Cale,, 898.  (5) 13C. L. R, 1.
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five-anna share, was sold by the Collector for arvears of revenue M donsD

under the provisions of Act XT of 1859, This suit is brought to
get aside that sale on the ground of the various illegalities or
jrregularities set out in the plaint.

The Subordinate Judge has dismissed the suit, holding that no
illegality or irregularity has been proved.

It is now contended that the sale is bad on the ground that
the notices prescribed by sections & and 7 of Aot XT of 1859 were
not published, and this is the only ground which woe need consider.
Section 5 of Act XTI of 1859 provides that no estute and no share
or interest in any estate shall be sold for the recovery of arvears
if such estate is under attachment by order of any judicial authority
or managed by the Collector in aceordance with such order, unloss
tho special notification provided by that section has been puhlished.

Reotion 7 provides for a prohibitory notice on the ryots and
tonants of the estate in defoult, forbidding them to pay rent to the
defoulting proprietor after the day fixed for the last day of pay-
ment. 1t is conceded that no notice under seclion 5 was published,
and that the estate had heen attached ; but 1t is contended that the
attachment was not subsisting at the time when the arrear hecame
due and when the estate was sold ; and that it is necesary, as it
undoubtedly is, in order to bring that section inte operation, that
the altachment ghould he o subsisting one,

The facs in connection yith the attachment, which was effected
in November 1886, are these :—On the 14th December 1881, Ram
Gunga, Saha obtained o decree for a sum of money due on o mort-
gage bond against some of the defoulling proprietors, That decvee
was ez parte as regards some ouly of the defendants in the suit,
and it declaved that the money wus a charge on the mortgaged
‘property. In Awngust 1886, the decroe-holder took out execu-
tion of the decree, and in October of the same year, while the
exepution proceedings wers pending, Mahomed Mazahar, one of the
judgment-debtors, objected to the execution on the ground that the
decree against him was cx-parte, and that he was not bound
by it. The Judge on his appeal seb agide the ew-parte decree
g8 against him at least, and diveoted a new trial. The case was
re-heard, but it is not olesr whether the re-hearing was intended to
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1808 affeot Mahomed Mazahor only, or all the dofendants in the gy,
" But, howover that may be, on the 17th December 1887, the Mungt -

AHOMED , .
Azmae  made a fresh decree as ageinst all the defendants; and this dearee
iy proctically superseded the deoree which had been originally made,
Crmuxose Tt was o decree for o different sum of money, and it divected that the
Ror. mortgaged property should be sold in satisfaction of the deocree if
the amount was not paid within two months from the date on
which the decree was signed. In Jonuwary 1887, the Munsif
hefore whom the execution procecdings were pending, made this
order: “The Appellate Court has reversed the Lowar Court's
decree and has ordered the trial of the case. The execution pro-

csedings may therefore be stopped. Case struck off.”

We think that the Subordinate Judge was quite right in hold-
ing that the attachment ceased to have effsot. Whother the Comt
was right or wrong in making a fresh decrce as against all the
defendants, the fact remains thet it did do so, and no Further
proceedings were taken by the decres-holder in connection with the -
execution case which was struck off in January 1887, In the case
of Puddumonee Dossee v. Roy Muthooranath Chowdliry (1) the Judi-
cial Committee of Her Majesty’s Privy Counocil considered the effect
upon an attachment of the striking off of the execution casein
which that attachment had been made, and oame to the conclusion
that no hard-and-fast rule could be laid down, and that each case
must be dealt with by itself. Here we have no doubt that it was
the intention of the Cowrt that the execution proccedings should
cense altogether pending the retrial of the case, and that also from
the cireumstances must have been the impression of the decree-
holder. Taking into consideration, then, the circumstance that the
cage was struck off on the ground that the oxecution could not
proceed, that a new decree which practically superseded the old
decree was made, and that #hat decree contained a direction for the '
sale of the properfy, a divection which rendered any further pro-
ceedings under the attachment unneocessary, we think it is clear that
the Bubordinate Judge has come to a right conolusion in holding
thet there was no subsisting attachment on this property. In this ;
view it is unnecessary for us to consider whether the omission fo
comply with provisions of section 5 of Act XI of 1859 wasan’

(1) 12B. L. R, 411; 20 W. R. 188
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{llegality or irregularity. In the case of Gobind Lal Roy v.
Bigrodas Roy (1) decided by a Division Bench of this Court,
held to be an illegality. In the earlier case of Bunwar{ Lall Sahu
7. Mohabir Persad Singh (2), which eventually went before the
Tudicial Committee of Her Majesty’s Privy Coundl, the omission
to serve & notice under section & was treated as an irregularity only.
The question whether it was an irregularity or illegality does not
appear to have been raised before the Judicial Committes, whose
decision turned upon the construction to be put upon the following
words of soction &5 : ““arvears of estates under attachment by order
of any judieinl euthority or managed by the Collector in accord-
ance with such order.”

As regards the notice under section 7, there is a confliet
of evidence a8 to whethor this motice was or was not imsued.
We think that the question is immaterial, because the plain-
tiff hos failed to prove what he was bound to prove wunder
geotion 83 of the Act, namely, that in consequence of the
frregulariby he has sustained substantial injury., Some evidence
has been given ond is unrebutted, that the property was sold for
less tham its real value; and there s no evidenos to connect the
inadequacy of price with the irregularity comp'ainmed of under
gection 7, and, ag observed in the case of Gobind Chundre Gungo-
pedhye v. Sherafunnisse Bibi (3), no injury could have resulbed
to the judgment-debtor from the omission to sexve the notice pre-
eribed by that section; the only object and effect of such a notice
being to prevent the tenants from paying vent to the defaulting
proprietors, We think, therefors, that the appeal fails on the only
grounnds advanced before us.

‘We would say a word in connection with the inadequacy of price
complained of by the appellant. We are not at all satisfied that
this inadaquacy was in any way atfributable to any irregularity in
publishing or conducting the sale. If appears that in February
1887, Omda Bewa Bibi obtained a decree against the present
appellant and some of the co-sharers for posssession of an eight-
anna share in thiy estate affer foreclosure of a mortgage. It is

(1) I L. R., 17 Cale., 398.

(2)12B.L R, 297; L. R, 1 1. A, 89,
(8)18C. L. R, L
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quite possible that this decree was a collusive one obtained in order
to put the property beyond the reach of eredibors; but whether it
was ocollusive or otherwise, the effect on intending purchasers xﬁigq'lt.
very well be to provent them from bidding snything approaching
the real value of the property. The estate was sold subject to all
existing encumbrarices, and even if the purchaser consideved tha
he was in o position to got that deoree set asidle, he putchased the
property knowing almost to a cerfainty that he purchased it subject
to a law suit.

There is one cther point, and that is as to the costs which the
Tiower Court allowsd to the defendants. Tive sets of costs wem'
allowed. One of them was in favour of the Secretory of State, and
with that we think there is no ground for our interference. The
remaining four sets have been allowed to different defendants who
had put in an appearance by different pleaders, but their defence
was substantially the same. We think that there was no eccasion
for the Court fo allow these defendants goparate costs amounting
in all to a very considerable sum. The amount awarded inthe
TLowsr Court ag the costs of the Secretary of Stato will stand, but
the decree, in so far as it allows the sum of Rs. 300 to costs of the'
remaining four sats of defendants as pleaders’ foes, will be set aside,
and in substitution of that sum we allow o total sum of Rae. 600
for plenders’ fees, which will be divided equally between them.,

As regards the costs in this Court, the respondents who have
apponred will get one seti of costs.

0. 8. Appeal dismissed

Tefore Mr. Justice Muopherson and Mr. Justice Banerjee,
AZIMUDDIN PATWARIL (Praiwrier) o THE SHEORETARY OF
STATE FOR INDIA IN COUNCIL 8D ormers (Derryoants)¥
Sule for arrears of revenue—Sunset Low—Bengal Act VII of 1868, 5. Ti—'

Revenuo Sule Low (det XTI of 1859), 5. 6,

Section 11 of Bengal Act VI of 1868 makes the Sunset Low ag otfacted
in % 6 of Aet XI'of 1859 npplicable to sales of tenures undey the forider

# Appeal from Original Decres, No. 158 of 1892, against tho decree of

W. H. M. Gun, Esq, District Judge of Noakhali, dated the S0k of
March 1892,



