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1804  ofter the first hearing. In 4his suit the defendant did make an
Qrean Hapr OPpearance ab the first hearing, and therefore Chapter VII would
Bmmzmn not apply, except in so far as section 167 provides thab the Court
Hmm Laz 8Y exercise a diseretion in dlsposmg of the suit as directed in
Casrrensie. Chapter VII, should the dofendant” fail to appear on the day to
which the trial may have been adjourned. The case of Zuinulabdin
Khan v. Ahmad Baso Khan (1), decided by their Lordships of the
Privy Council, points out the distinction between a case decided
eir=parts in the absenes of one of the parties at the firet hearing and
& onge like that before us decided in the absence of a defendant
on the date to which the hearing of the sull may have hesn
adjourned. The only remedy for a defendant in such a caseis,
2s pointed out by their Lordships, by an appeal, should an appeal
lie from a decree in the suit or, it may be added, as in the present
suit, where no appeal lies from a decree of the Small Cause Court
of Calcutta, by an application for a new frial under section 87 of
the Presidenoy Small Cause Cowt Act, 1882. T would thersfore,
in reply to the reference made, state that the application before
the Judge under section 103 should be dismissed,
Attorney for the plaintiff : Babu Kally Nuth Mitter,
Attorneys for the defendant : Messts. Orr, Robertson and Burfon,
T. A. P

APPELLATE CIVIL.

Before Mr. Justice Trevelyan and My, Justice Banerjee.
1898 BIXRAMJIT TEWARI iwp avormor (Devenpanes Nos. 4 awp 6)
Dec. 22, », DURGA DYAL TEWARIL (Pratymrr) axp oraees (Durexp.
a¥me Nes. 1 7o 3).%

Taborest—Interest Aot XXXIT of 1839—Interest on mortgage mongy—
Transfer of Property deb (IV of 1882), s. 88—COlarge on morigaged
propersy—Interest where none is stipulated for after due date of
mortgags.

The Court hes power under the Interest Act (XXXIT of 1839) to give

"interest on mortgage money, as it is money payable at a certain time, aud

* Appenl from Appellate Decree No. 727 of 1802, against the deoree of

J.'G. Charles, Tsq., Distriot Judge of Shahabad, dated the 16th of Decem. °

ber 1891, affirming the decres of Babu Abinash Chunder Mitter, Subor-
dmate T udge of that distriet, dated the 281d of December 1890,
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under a written instrument: and the terms of section 88 of the Transfor of 1893
Property Act male such inferest recoverable or payable out of the mort- -—-———-—--B
gaged property. The interest on the morfgage is not necessarily ouly the tlﬁﬁi”
interest which the parties stipulated by the mortgage deed should be paid, 2.

but would also inelude interest which under the law is payable, e.g., interest D%{;C;‘;gf“‘
after the due date of the mortgage, where there is no stipulation for interest '

after the due date.

Trs was a suit to recover Rs. 40,61-6 annas, being the amount
due for principal and interest on two morigage bonds, dated
respectively 24th February 1882, for Rs. 649, and 18th August
1882, for Rs. 799, by which certain immoveable property was
pledged for repayment of the money. Inhoth deeds it was pro-
vided that the interest-should be at the rate of Re. 1 annas 14 per
oent. per mensem, and the date for repayment of the money was the
80th Joisto 1891 (11th June 1884). The plaint prayed that the
amount might be realized by sale of the mortgaged properties, and
elso for o personal deerce against the defendants.

The defendants 1 to 3, the mortgagors, did not appear. The
defondants 4 and 5, who defended the suit, were subsequent mort-
gagees and transferees, and they raised several objections, the only
oue material to this report heing that embodied in the first and
fourth imues—(1) “Is the pluintiff entifled to any interest aftor
due date, and if so, at what rate? (4) What is the amount -due to
the pleintift, and how is it to be vealized?” Asto the first issue
there was mo expross stipulafion in either bond for interest after
the due date of the bond, In the bond dated 18th August 1882,
there was a stipulation thab the mortgagees * shall not have s right
to claim sbatement on the interest, nor shall the mohqfun be
entitled to cloim enhancemont of interest either by our or his
own motion, or by moving a competent Court.”

The fist Court, the Subordinate Judge, on this question
observed :—

“ As regards the first issue, T am to say that the bonds do not expressly
stipulate for payment of interest aftor due date. In one bond, for Re. 799,
there is » stipulation that the parties will not increase or decrease the
stipulated rate, but there is no provision that this elause refers tothe period
after due date. Tt might be construed to kave reference up to that date,
Copsidering the period during which the - plaintiff was silent, and also
considering the stipulation for high rate of interest wp fo due date, and also
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1893 taking into consideration the want of express stipulation for interest after.

o~ wards, I cannct allow to plainliff the stipulated rate of i ;
FEN— ards, I eannot allo plain e stipulated rate of interest after dye

PEWARD date to date of suit. There is also no stipulation of interest after due date
o, in the other bond, Consequently I allow interest at 6 per cent. per annum
D?_Ll‘lzgé;\]z):“ after such date, as fair measure of damages for defendants’ non-payment
*  of the money on that date. The first issue is found for the defendants.”
The Subordinate Judgs made a decree for the amount due on the
honds with interest ab 6 per cent. per annum, the amount to be
renlized from the mortgaged properties in case the money was not
paid within six months; also for o general dearee if any amount
remained nngatisfed by sale of the properties.

On appoal the Judge said 1~

« T gomeur with the opinion of the Subordinate Judge that neither of the
bonds relied on by the plaintiff stipulate for interest after due daté, so that
allowing inferest is in the discretion of the Court. Considering that the
plaintiff did not bring this suit till some six or seven years after due dats,
T think the Subordinate Judge exereised a wise diserotion in allowing only
6 per cent. per annum as the rate of intevest after due date.”

The appeal on this point being dismissed, the defendants appealed
to the High Cowt, on the grounds (infer aliz) that the Courts
below were wrong in allowing interest affer due date, inasmuch as
there was no stipulation in the bonds for payment of interest after
due dabe; that the Courts below should not have awarded interest
at six per cenb., as a fair measure of damages for non-payment of
the money on that date, inasmuch as the plaintiff's claim for such
intorest or damages was barred by limitation ; and that such com-
pensation or dameges in lieu of interest should not have been made
a charge on the Jands in dispute.

Moulvie Makomed Yusoof and Bahu Jagat Chandra Banerjee for
the appellants,

Babu dbingsh Chandra Bansrjee for the respondents,

The cuses of Juale Prasad v. Kluman Singh (1), Gobind Prasad
v. Chandar Sekhar (2), Gudri Koer v, Bhoobuneswari Coomar Singh
(3), and Golamn Abas v. Makomed Jaffer (1), weve cited in the
oouzse of argument. ‘

(1) L L B., 2 AlL, 617. 3) L L. R., 19 Cale, 19.
(%) LL. R, 8 All, 486, (4) I L, R., 19 Calo, 28, note.
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The judgment of the Court (TrEvervAN and Bawerimg, JJ.),  1a03

so far as it was material to this report, was as follows :— B —
f]
The second point is & question of interest. The appellants are 'CEZ ABL

the assignees of the mortgagors, and they complain that the inter~ Du%es Dran
ost from the due date of the bond up to the date of suit hasbeen
charged on the property. They say that, inasmuch as under the
terms of the bond no such interest is payable, it can only be
treated as damages, and cannot be cherged on the property, snd
we have been referred to two judgments of the Allahabad High
Couzt (1), in which, relying uponcevtain English decisions, whatis
onlled domages are given in respect of the loss affer the time when
the money was stipulated to be paid. It really seems to us that it
makes very little difference what we call it. In the ordinary accept-
ation of the term, money of this class is generally known asintervest.
But apart from other questions, we feel a difficulty in making any
nge of the Allahabad decisions, becnuse it does not appear that the
Tnterest Act was in the contemplation of the learned Judges who
gave those decisions. The Interest Aot is not mentioned by them,
and as happens, we are sorry to say, very frequently in reports of
coses tried in Indian Courts, there is no reference af all to the
arguments of pleaders or other legal representatives of the parties,
and no stotement of the statutes or esses cited. We have fre-
quently had to point out that, in the absence of a detail of the
arguments and of the Acts cibed in respect of a decision, that
decision is of very much less value than it would otherwise he. In
our opinion, under the Interest Act, which is Aot XXXIT of
1839, the Cowrt has power to give interest upon mortgage money,
g it is money payable at a ocertain time and under & written
instrument. That Aot, as we have said, was not referred ta in
cither of the judgments in the Allahabad cases; and there being
that power in the Cowt under that Act to give interest upon
mortgage money, we think that the ferms of section 88 of the
Transfer of Property Aot make the interest recoverable or payabls
oub of the property. That section says:— In a suit for sale if the
plaintif? suoceeds, the Court shall pass & decres to the effect men-
tioned in the first and second paragraphs of section 86, that is

(1) I L. R, 2 AlL, 617, and I I, B, 8 AlL, 488,
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1893 to say, “ordering that an account be faken of what will be dus

“Bresausy to the plaintiff for ‘principal and interest on the mortgage, and for

Tewarl  hig eosts of the suit, if any, awarded to him, on the day noxt here-

Dutas Dyap inafter referred to.”” We think the interest on the mortgage is

Towarl  pot necessarily only the interest which the parties by the mortgage

stipulated should be paid, but would also inolude interest which

under the law is payable. The words are wide enough fo bear

sueh 8 construction, and in our opinion it is reasomable, and

as far ag we know it has hesn the practice of the Courts to allow

in the account taken under o mortgage a reasonable rate of interest

after the time stipulated for payment until the dafe of the final

order for sale. At nny rate, whether it has boen the practice of

the Courts or not, the construction of the section which the learned

Distriot Judge has accepted end acted upon is in our opinion
reasonable.

We are obliged to the learnod pleader for the appellants for
citing to us a recent decision of this Court in Gudri Koer v. Bhoo-
baneswari Coomar Singh (1), and also another case of this Court,
Golom dbas v. Mahomed Jafer (2). In the first place we find the
learned Judges have expressly, at page 4 of volume 19, I.L. R,
Caloutte Series, declined to decide the question which we are now
deciding; and in the second pluce, the only question in those cases
wes the question of limitation—a question which is entively differ-
ent from that which is now hbefore us. In our opinion, in this
oase the interest is recoverable from the property in the same way
ag the mortgage money and the costs of the suit, as well as the
interest whicl: the law allows to he charged ; and therefore we hold
that the lower Appellate Court is right.

The third question was barely argued by the learned ploader,
It was with reference to the power of the mortgagor to mortgage
the property. As his clients were the assignees of the mortgagor,
we do not see how he could have argued it on their behalf.

The result is that the appeal must he dismissed with costs,

Appeal dismissed;
I V. W,

(1) L L. R., 19 Cale., 19. (2) L L. R, 19 Calc,; 93, note,



