yoL, XXL.] CALCUTTA SERIKS.

admission by the defendant’s vendor that the property in dispute
had previously been couveyed by him to the plaintiff's judgment-
debtor, That being so, we think it is olearly admissible in
evidence against the defendant.

The objections urged before us therefore both fail, and this
appesl must accordingly be dismissed with costs.

Appeal dismissed,

SMALL CAUSE COURT REFERENCE.

Befory Sir W. Comer Petheram, K3, Ohief Justioe, Mr. Justice Primep’
and Mr. Justice Norris,

SITAL HARI BANERJEE (Prsarnmrr) ». HEERA LAL CHAT.
TERJEE (Drrawpawt).¥

Civil Procodure Oode (Aot XIV of 1882), ss. 108 and 157~ Er-parie
decreg— Presidency Smuall Cause Court Aet (XTV of 1883), s, 37—
Limitation Act (XV of 1877}, Schedule 11, 4rt, 164— New trial.

There is a distinetion made by the Code of Civil Procedure hetween cases
deeided ex-parte in the abience of one of the parties after first hearing, and
cages decided in the absence of one of the partios at an adjourned hearing.

Chapter VII of the Code relates to the appearance of parties and the
consequence of their non-appearance at firet hearings, whereas Chap-
ter XIIT, of which s. 167 forms & part, coniaing the procsdure for the §rial
of 2 suit on an adjournment after the first hearing.

‘Where, therefore, a defendant put in an appesrance in. the Small Cause
Qourt at the first hearing, and the case was adjouraed to a later date for
hearing, on which date the case was heard in his absence and a decree given
against him, kefd, that such n decree was not one made ex-parte so 88 fo
enable the defendant to obtain the benefib of s. 108 of the Qode, but that
his only remedy was under section 87 of Act XV of 1882,

Rererevce from the Court of Small Causes 08 to whether a
cerfain decres, made on the 80th June 1893 by the Officiating
Becond Judge of the Small Cause Courf, was an ew-pute decree
within the meaning of section 108 of the Code of Civil Procedurs,

% Reference No. 6 of 1898, madein suit Wo. 1654 of 1803, by B W,

Ormond, Ksq.,, Officlating Second Judge of the Calcubta Court of Small
Causes,

269

1863

Kamint
Kawr Roy

Ram Narm

CBUCKER-
BULTY.

1894

January 9.



270

1894 .

——
Srrat Hapt

BANERIEE

.
Hrura Lan

CHAYTERIEE,

THE INDIAN LAW REPORTS. [VOL. XXI.

and of Article 164, Schedule II of the Limitation Act, so as to
admit of an application for & new trial being made at o later date
than it could otherwise be made under section 87 of Act XV of
1882, which prescribes eight days from tlie date of such decres to
be the limit for such an application.

It appeared that the summons in this case was refurnable on the
27th April 1893, on which day both the plaintiff and defendent
appeared, the defendant by his pleader recording his pleas, and
the case being adjourned, at the request of the defendant, for hear-
ing to the 23rd June, and subsequently to the 30th June. On
this latter date the defendant failed to attend, and judgment
was given in favour of the plaintiff,

Later on in the same day the defendant’s atborney appeared and
applied, under section 108 of the Civil Procedurs Code, to have the
decree passed in his absence set aside, on the ground that he had
mado o bond fide mistake as to the date of the hearing.

Notice being served on the plaintiff, the application came on for
hearing on the 14th July, when the leagned Officiating Second
Judge passed an order metting aside the deeree of the 30th June
and granted a new {rial.

On the 18th July the plaintiff applied, under section 37 of
Act XV of 1882, to set aside the order of the 14th July, which
application, after notice, came on for learing before the learned
Chief Judge and the Officiating Second Judges on the 9th August
1893, the Court holding that the defendant’s application of the
80th June should have been rejected, on the ground that it had
not been signed by the applicant, as required by section 87 of
Act XV of 1882; the learned Chief Judge intimating in his
judgment that the defendant’s application should have been made
under section 37, Aot XV of 1882, and not section 108 of
Act XIV of 1882, inasmuch as the defendant had entered appear-
ance in the suit. The deoree therefore passed in favour of the
plaintiff on the 30th June was restarad.

On the 1ith Awgust the defendant (no process for execution
baving issued) again applied to the learned Officiating Second
Judge, under seetion 108 of the Cods of Civil Prosedure, to have the
decree of the 30th June set aside and & new trial granted. On the
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6th Septerber, after hearing both gides, that leaxrned Judge, being
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of opinion that the decres of the 30th Juue was one made ex-parte, oy Hapr
granted the application, but being aware that the learned Chief Bmg‘nmm
Judge held a different opinion, he made his order contingent on Hsera Lax
the opinion of the High Court as to whether the decree was one Crarraryse.

made ez-parte within the meaning of seclion 108 of the Codse of
Civil Procedure and Axrticle 164 of Schedule IT of the Limitation
Act.

The referring order concluded as follows:—*“My reasons for
thinking that the said decree of the 80th June is an ea-parte
decree are as follows :—Chapter VII of the Civil Procedure Coda
geoms to contemplate two days only, namely, the day fixed in the
summons for the defendant to appear and answer and (if any) the
subsequént dey” fixed for the hearing (see the wording of
sactions 96 and 101). Section 156 allows the hearing to be
adjourned from time to time, and section 157 lays down the
procedute to he followed on any day of the hearing when either
or hoth parties fail to appear. Therefore sections 157 and 100
together allow the Court to procesd with the case erparte in the
absence of the defendant on any day of the hearing. If this is so,
the whole of the hearing of this sult being ew-parfe, the decroe
must be ex-parte. Section 119 of Aect VIIT of 1859 and the case
of Zuinulabdin Khan v, dhmed Rasa IKhan (1) show that there can
be ea-parts decrees, although the defendant may have appenred
in the suit. I -would also vefor to the cases of Doyal Misirce v,
Kugoor Chund (3) end Ramtahal Bam v. Remeshar Rem (8), and
to the notes to section 100 on page 131 of Mr. Justice O'Kinealy’s
Code of Civil Procedurs.

Mz, Pugh for the plaintiff :—T contend that even if the decres
i8 ez-parte within the meaning of section 108 of the Code, yet the
application should have been made within eight days from the
decres in aceordance with seetion 87 of the Small Causs Court Aet.
Hoving regard to the monmer in which portions of the Civil
Procedure Code have been extended by section 28 of Act XV
of 1882, I say that section 108 does not apply ; aud heving

{1) I I. B, 2 AlL, 67; L. &, 61. A, 233,

(2) 1.L. R., 4 Calo, 318.
-8 LL. B, 8 ALL, 140,
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regard to section 87, T contend the Limitation Aot does not apply;
no provision of the Civil Procedure Code would bring in by

Banswsen  implieation the Limi ation Act, as is clear from sectiou G of the
Husgs Tap Liwitation Act. Section 87 applies to all decrees, whether sz-parés

- CHATTRA-
JEE,

or not. Section 157 of Adt XLV of 1882 shows the moude of
procedure under Chapter VIIL, but under section 158 there iy o
speaiel provision, as to which see Venkntavhalum v. Mahalaksh-
mamma (L), Shaik Saheb v. Makomed 2). This is not an ew-purts
docreo; see Zainulubdin Khan v. Ahwed LRase Khan(3), snd
Ramehandra Pandurang Naik v, Madhay Purushotiam Nuk (4);
but ses contra Dhan Bhagut v. Rumsssur Dutt Singh 5.

M. Zovad for the defendant:—1 contend that this Is an ex-parfe
deoree, and secrion 37 of Act XV of 1842 does not apply.to such
deorees; and that the (imi ation applic ble is one month from the
issue of process of execation. The Madras cases have no appli-
cation, as they wers unler ssction (59 of the Cods. Sedtion 23
of At XV of 1882 embodies section 108 of the Code, and
therefore the Limitation Act applies. Section 108 is especially
refurred to in Tule 44 of the Small Cause Court Practice. The
Limitetion Act provides a longer peried for er-parte decress
than for other deerces. See in the M fussil Small Couse Act
and in Act X of 1877; this prinaiple has been therefore recog-
nised by the Legislature, and I say that it ought to he implied
when construing section 37 by holding that it only applies to
contested cxses,

As to whether this is an ex-parte decree, see Raminhal Ram v.
Rameshar Ram (8), and Doyal Mistree v. Kupoor Chund (7).

This oase ought not to have hoen referred, as the learned Judge
had *“no ressonable doubt™ as to his decision ; see section 617 of

the Code.
The opinion of the Court was delivered by

Privser, J, (Peraeram, 0.7, and Norrs, 7., BOROWITING) somr
This is o reforence made by the Second Judge of tue Small Cause

() L L. R, 10 Mad,, 272.  (4) L L. B., 16 Bom., 28.

@ L L R, 13 Mad,, 510. (8) 20 W. R., 63,

) LL R, 2 AlL, 67; L. 6 L L. R, 8 All, 140.
R, 5T A, 283, () L T R., 4 Cale, 818,
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Oourt of Osloutta, under section 617, Code of Civil Procedure. 1894
In a suit before that Court the defendant appeared, and om his S1ran Hamr
application the triel was adjourned. It is unnecessary to describe BANIJRME
the course of the suit further than to state that on the 30th of Hygns Lax
June, when the case was fixed for frial, the defendant did not CrarreesEs.
appear, and that after witnesses had been examined on behalf of

the plaintiff, the claim was decreed. The point now rveferred to

us is whether, on the application of the defendant, this matter can

be dealt with under section 108 of the Code, so as to set aside the

decros passed on the 30th of Juno asan ex-prrie decree and to

proceed with the trial. Objection might be taken to the manner

in which this referemce has been made. It is sufficient to say

that no objection was pressed before us, and eonsequently wo ave

prepared to express our opinion on the case submitted,

The order of the Judge was undoubtedly passed under section
157 of the Code, for, on the date to which the hearing of the suit
was adjourned, the defendant ¢ failed to appear’ and “the Court
proceeded to dispose of the suit in one of the modes directed on that
behalf by Chapter VII of the Code,” thatiis, by an order under sec-
tion 100 giving the plaintiff a decres on the evidence tendered by
him. The only question Is whether, by reason of the Judge pro-
ceeding to dispose of the case under section 100, the defendant is
entitled to the benefit of section 108 in the manner provided for
deovees passed em-parts against such a party. Iam of opinion that
the veference to Chapter VIL, madein section 157, does not alterthe
character of the onse 8o as to make an order passed in the absence
of the defendant an sx-parte decres, and thus to enable the defend-
ant to obfain the benefit of section 108, The referencs to Chapter
VIIseemsto me merely to indicate the prosedure of the Court, and
not to give a defendant the privilege to which he is entitled if the

-suit was decided ex-parte strictly within the terms of section 100,
There is a distinction made by the Qode belween cases decided
ex-parte in the absence of one of the parties ab the first heaving
and oases decided in the absemce of one of the parties at an
adjourned honing. Chapter VII relates to the appearance of
parties and the consequence of their non-appearance at the first
heaxing, whereas Chapter XTII, of which section 157 forms a part,
oontains the procedure for the trial of a suib on an adjournment

21
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1804  ofter the first hearing. In 4his suit the defendant did make an
Qrean Hapr OPpearance ab the first hearing, and therefore Chapter VII would
Bmmzmn not apply, except in so far as section 167 provides thab the Court
Hmm Laz 8Y exercise a diseretion in dlsposmg of the suit as directed in
Casrrensie. Chapter VII, should the dofendant” fail to appear on the day to
which the trial may have been adjourned. The case of Zuinulabdin
Khan v. Ahmad Baso Khan (1), decided by their Lordships of the
Privy Council, points out the distinction between a case decided
eir=parts in the absenes of one of the parties at the firet hearing and
& onge like that before us decided in the absence of a defendant
on the date to which the hearing of the sull may have hesn
adjourned. The only remedy for a defendant in such a caseis,
2s pointed out by their Lordships, by an appeal, should an appeal
lie from a decree in the suit or, it may be added, as in the present
suit, where no appeal lies from a decree of the Small Cause Court
of Calcutta, by an application for a new frial under section 87 of
the Presidenoy Small Cause Cowt Act, 1882. T would thersfore,
in reply to the reference made, state that the application before
the Judge under section 103 should be dismissed,
Attorney for the plaintiff : Babu Kally Nuth Mitter,
Attorneys for the defendant : Messts. Orr, Robertson and Burfon,
T. A. P

APPELLATE CIVIL.

Before Mr. Justice Trevelyan and My, Justice Banerjee.
1898 BIXRAMJIT TEWARI iwp avormor (Devenpanes Nos. 4 awp 6)
Dec. 22, », DURGA DYAL TEWARIL (Pratymrr) axp oraees (Durexp.
a¥me Nes. 1 7o 3).%

Taborest—Interest Aot XXXIT of 1839—Interest on mortgage mongy—
Transfer of Property deb (IV of 1882), s. 88—COlarge on morigaged
propersy—Interest where none is stipulated for after due date of
mortgags.

The Court hes power under the Interest Act (XXXIT of 1839) to give

"interest on mortgage money, as it is money payable at a certain time, aud

* Appenl from Appellate Decree No. 727 of 1802, against the deoree of

J.'G. Charles, Tsq., Distriot Judge of Shahabad, dated the 16th of Decem. °

ber 1891, affirming the decres of Babu Abinash Chunder Mitter, Subor-
dmate T udge of that distriet, dated the 281d of December 1890,

() L LR, 2 AL, 67; L B, 5 L. A, 23.




