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as to show that unless such order be passed, the contract can still 1894
be enfiraed. The object of the Indian Act, moreover, is stated in gy T =o”
the preamble to be to punish fraudulent brraches of contract, as ;;m
well as to enable & contractor to obtain a more speedy remedy Dogavs.
than by recourse to the Givil Courts, which would ordinanly have
jurisdietion, so a8 to alford him relief.

Wa cannot hold that it isthe intention of the Legislature
thet & contumacious labourer under enntract should be lable to
imprisonment for swveral terms for several breaches so as fo end in
his imprisonment until the term of his contvact hus expired. This
might be the consequence of a persistent refusal to perform a
contract for lnbour for a specific term,

We acoordingly approve she law laid down by the Magistrate.,
From the terms of the order of the Magitiate under which the
ouoly woman has already sulfered impri-onment, it would sesm
tha! sentence was summarly passed. If is, however, not quite
olear what the terms of the order were. 'We wou d point out that
a M igistrate’s order shuuld at the option of the cumplainant be
either for repayment of the advances mede (in whowe or in part
at the Magistrate’s disoretion), or for performance of the eontract,
and that it is only on f.ilure to comp'y with suoh order that a sen-
tence of imprisonment can be passed. The spplicetion is rejected,

¢ B

APPELLATE CIVIL,

Before Mr. Justice Banerjee and Mr. Justice Bumpini,

KAMINI RANT ROY, Mrvur, BY HIS NEXT FRIEND AND GUARDIAN
av ntew Omawprs Moman Dey Rov (Darewpant) ». RAM NATH 1898
CHUCKERBUTTY (Pramvoips).® August 4.

Withdpawal of suit—Civil Procedure Code (dot XIV of 1883), s, 373—
Tustitution of fresh suit.

Where A instituted a suit to establish his right to sell certain property
in satisfaction of a decree against B, but wichdrow the suit without
baving obtained leave to bring & fresh suit, and subsequently instituted

% Appeal from Appellate Decree No, 1836 of 1893 against the decree of
Babu 1{&n3 Gopal Chaki, Subordinate Judge of Mywensingh, duted 4th of
Moy 1892, affirming the decree of Bubu Tma Charan Kur, Munsif of
Kishoregunge, dated the 10th of July 1891,
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another suit to establish his right to sell the same property in satisfaction
of another decree against B, keld, that the second suit was not barred by
the pravisions of 5. 878 of the Code of Civil Procedure.

Explanation IIT of section 18 of the Civil Procedure Code eontemplates
a decroe which does not expressly grant the relief claimed : the termination
of a suit by the plaintilf being allowed to withdraw it, wilbout leave to
bring a fresh one, is not a bar, under Explanation IIT, to a subsequent snit
in which the same matter is in issue. )

Tuz faots in this case were as follows :—Ram Mohun Roy, who
had sn interest in certein lands, borrowed certain sums of money.
The lender, after obtaining a decrce (No. 1082 of 1882) for the
sums advanced, sald the decree to the plaintiff, and the latter caused
the land in which Ram Mohun Roy had an intevest to be attached
in execution of that decree. The defendant then pat in_a claim
stating that the interestin the land was his, and the property was
released. In 1886 the plaintiff instituted a suit against the defen-
dant to establish his right to sell the property in execution of decree
No. 781 of 1884, but withdrew the suit, no permission heing given
to bring a fresh suit.

On the 16th May 1890 the plaintiff instituted the present
suib to establish his right to sell the property in dispufe in
setistaction of his decres, No. 1082 of 1882, against Ram Mohun
Roy. The defendant contended that the property did not belong
to Ram Mohun Roy, bub that it helonged to him, and that the
plaintiff was not entitled to maintain the suit, as he had on a
former ocoasion unsuccessfully instituted a similar suit against the
defendant for a declaration that the property in question belonged
to Ram Mobun Roy.

The Munsif overruled the objections, finding tw,t the property
belonged to Ram Mohun Roy, the judgment-debtor of the plaintiff,
end deareed the suit. On appeal, the Subordinate Judge upheld
the Munsif’s finding. o

From this decvee the defendant appealed to the High Court.

Babu Terakishore Chewdhry for the appellant,

Babu Dwarfe Nath Chuckerdutty for the vespondent,

The judgment of the Court (Baxzrser and Rawerxy, JJ.) was
as follows :—

The plaintiff brought this suit to establish his right to sell the
property in dispufe in satisfaction ofsa decree against one Ram
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Mohun Roy, which he had purchased ; and he alleged in his plaint
that upon the attachment by him of the said property in execu-
tion of that decree, o claim was preferred by the defendant, upon
which the property was released in May 1889,

The defence was that the property did not belong to the judg-
ment-debtor ; that it belonged to the defendant; and that the
plaintiff was not entitled to maintain the suit, as he had on a
former occasion unsuccessfully instituted a similar suit against the
defendant for obtaining a declaration that the property in question
belonged to the judgment-debtor.

The Courts helow have overruled the objections raised by the
defendant, and found that the property belonged to the judgment-
debtor of the plaintift; and they have accordingly deoreed the suit.

On 'second. appeal it is contonded on behalf of the defendant—
first, that the suit is barred by sections 13 and 378 of the Code of
Civil Procedure; and secondly, that the decision on the memts in
favour of the pleintiff is wrong in law, as the only evidence on
which thet decision iz based is a vecitel in a document, which
recital is inadmissible in evidence against the defendant.

The facts wpon which the first contention is based aro shortly
these. The pleintiff in execution of & decree held by him against
the judgment-debtor Ram Mohun Roy, attached the propety now
in dispute. Thereupon a claim was preferred by the present defen-
dant, and the property wos roleased. The present plaintiff then
brought a suit to establish his right to sell the property in exeou-
tion of his decres, and that sult the plaintiff withdrew without
leave to bring a fresh suib. It is thereupon contended, in the firsh
place, that gection 13 of the Code hars the suit, and thet asin
the former suit the plaintiff sought to establish the right of his
judgment-debtor Ram Mohun Roy, to this property, and as he
did not obtein any decree in that suif, it must be held, under the
third explanation to section 13, that the relief that was claimed
had been refused; and it is further contended that even if section
18 is not applicable, the present suif is barred under section 373
of the Code of (ivil Procedure, it being a suib for the same mafter
ag that for which the former suit was brought. With regard to
the first part of this contention it is enough to say that Explana-
tion IIT evidently cortemplates a decree being passsd which does
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not exprossly grant a cerfain relief, and it lays down that such
religf must in that case be deemed to have been vefused. In the
pre ent caso the former suil did nob result in any decvee. That
suit was not heard and determined, but was allowed to be with
dva wn, thongh without leave to bring a fresh suif. That being
50, section 13 can have no application in this suif.

The on'y question then is, whother section 873 of the Code is &
bar to the presont suit. That section provides that if the plaintiff
withdiaws [rom the suit without permission to bring afresh suit, he
shall be precluded from bringing o fresh suif for the same matter,
Now, though the property in respect of which the present suit is
brought is the same as that in respect of which the furmer suit was
bronght, still that would not be sufficient to make the present
swt one for the same matter as thut for which the former suit
was brought, within the meaning of section 873. The object of
th- former suit was to establish the plaintiff’s right to bring to sale
pertain property which no doubt was the same os that in dispute
now, anid his cause of action was the release of that property frori
attachment upon o elaim being preforred by the present defendant.
The object of the present suit is to establish the present plaintiff’s
right to brng fo sale the same property, but in execution of g
different deoves, and we may observe, a decroe originally obtaimd
by a thi d pa ty, who has transferred it to the plaintiff ; and the
conso of action in the present suit is different, arising from an
order passed vn a different claim ocase. That being so, we think
the present suit is not for the same matter as that for which the
former suit was brought. It may be quite true that the main
isgue to be tried in the present suit is the same as thet which was
the main issue to the former suib, but that would not malke the
present suit one for the same matter as that for which the formenr
suit was brought. If the former suit had been heard and deber-
mined, and if section 13 was in consequence applicable to this suit,
such an issue tried in the former suit might have operated as
res gudionda in the present suit; buf that is nob the case hers.

Then as to the second conten:ion, the evidenee objected to as
being inadiissible against the defendant-appellant is a recital in a
kobala in favour of the defendant, unler which he alleges he has
noquired title to the property in dispute; and that recital is an
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admission by the defendant’s vendor that the property in dispute
had previously been couveyed by him to the plaintiff's judgment-
debtor, That being so, we think it is olearly admissible in
evidence against the defendant.

The objections urged before us therefore both fail, and this
appesl must accordingly be dismissed with costs.

Appeal dismissed,

SMALL CAUSE COURT REFERENCE.

Befory Sir W. Comer Petheram, K3, Ohief Justioe, Mr. Justice Primep’
and Mr. Justice Norris,

SITAL HARI BANERJEE (Prsarnmrr) ». HEERA LAL CHAT.
TERJEE (Drrawpawt).¥

Civil Procodure Oode (Aot XIV of 1882), ss. 108 and 157~ Er-parie
decreg— Presidency Smuall Cause Court Aet (XTV of 1883), s, 37—
Limitation Act (XV of 1877}, Schedule 11, 4rt, 164— New trial.

There is a distinetion made by the Code of Civil Procedure hetween cases
deeided ex-parte in the abience of one of the parties after first hearing, and
cages decided in the absence of one of the partios at an adjourned hearing.

Chapter VII of the Code relates to the appearance of parties and the
consequence of their non-appearance at firet hearings, whereas Chap-
ter XIIT, of which s. 167 forms & part, coniaing the procsdure for the §rial
of 2 suit on an adjournment after the first hearing.

‘Where, therefore, a defendant put in an appesrance in. the Small Cause
Qourt at the first hearing, and the case was adjouraed to a later date for
hearing, on which date the case was heard in his absence and a decree given
against him, kefd, that such n decree was not one made ex-parte so 88 fo
enable the defendant to obtain the benefib of s. 108 of the Qode, but that
his only remedy was under section 87 of Act XV of 1882,

Rererevce from the Court of Small Causes 08 to whether a
cerfain decres, made on the 80th June 1893 by the Officiating
Becond Judge of the Small Cause Courf, was an ew-pute decree
within the meaning of section 108 of the Code of Civil Procedurs,

% Reference No. 6 of 1898, madein suit Wo. 1654 of 1803, by B W,

Ormond, Ksq.,, Officlating Second Judge of the Calcubta Court of Small
Causes,
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