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Before Mr, Justice Norris and My, Justice Banerjes,
KALU avp anorznz (Drvexpanss) o, LATU (Prawroer)*

Deeree—Amendment of decree—Limitation Ao, 1877, art. 178~—8uit for
mesna profits while plaintiff is out of possession,

There is no limitation for an application under 8, 206 of the Civil Proce-
dure Code, to amend a decree, it being the duty of the Court fo amend it
whenover it is found to be not in conformily with the judgment,

A instituted a suit for declaration of titls and for possession. The
docree, which was finally confirmed by the High Court, gave her the de-
elaration sought for, but it contained no direction as to the possession,
although the judgment stated that she was entitled to possession. A's
son (having been subsiituted in her place) applied to have the decree
amended. The Lower Appellate Court held that the application was barred
by limitation. The High Couzt on 2ppeal upheld the Lower Court's order,
rot on the ground of limitation, but on the ground that the applieation to
amend the decree had been made in the wrong Court, A’s son then insti-
tubed a fresh suit against the same parties for declaration of title, perpetual
injunetion, and for mesuoe profits. Held, that the plaintiff was entitled to
have the decree nmmended under . 206, Civil Procedure Code, and that
though the plaintiff's claim to possession was barred, yet his right was not
extinguished, and he baving therefore a subsisting title, was entitled,
though out of possession, to maintain the snit so far as it sought o recover
mesne profits,

Tag facts of this case are sufficiently stated in the judgment
of the Cowrt,

Moulvie Seraj Isiam for the appellants.
The respondent did not appear,

The judgment of the Cowxt (Nommis and Baneries, JJ.) wes
delivered by

Bawerse, J.—This appeal arises out of a suit brought by the
plaintiff, respondent, for declaration of hig title to, and for
recovery of mesne profits for certain years in respect of, a two-annas
share of soms land, and for a perpetual injunction restraining the
defendants from holding possession thereof, on the allegation that

* A.pﬁeal from Appellate Order No, 296 of 1892, against the order of Babu
Hure Krishna Chatterjee, Subordinate Judge of Chittagong, dated the 17th
of June 1892, reversing the order of Babu Atool Chunder Battabyal,
Munsif of Batkania, dated the 14th of December 1891,
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the plaintifi’s mother had obtained a decree for the said share, and
that the plaintiff was entitled to the same as the sole heir of his
mother,

The defendants, amongst other things, urged that the suit was
barred by limitation and also by section 13 of the Code of Civil
Procedure, and that the p'aintiff, who was out of possession, could
not sue for any of the reliefs claimed.

The first Court dismissed the suit, holding that the plaintiffs
right to obtain possession was harred, his predecessor in title
having sued for possession and having feiled to obtain a deores for
it, and that being disentitled to possession of the disputed land, the
plaintift could not restrain others from holding possession of the
same. .

On appeal, the Lower Appellate Court has reversed the first
Court’s decree, and remanded the case under section 562 of the Code
of Oivil Procedure, for trial on the mevits, holding that though
the prayer for deolaration of title may be barred, the claim as to
the other reliefs was maintainable.

In second appenl, it is contended for the defendants that the
Lower Appellate Court wag wrong in law in remanding the case for
trial on the merits when the suit was not maintainable, the plain-
tiff’s right to recover possession being barred hy section 13 of the
Cods of Civil Procedure, and the allegation in the plaint not being
sufficient to entitle the plaintiff to obtain e perpetual injunction,

The admitted facts upon which the argument that the plaintiff
has lost his xight to recover possession is based, are shortly these :—
The plaintifi’s mother brought a suit for declaration of her titls
to, and for recavery of possession of, the property in dispute. The
suit was dismissed by the first Court. The Lower Appellate Court,
whilst finding in its judgment that the plaintiff in that suit was
entitled to possession, gave her a decree whioh did not contain any
direction for delivery of possession to her; and that decree wes
confirmed by this Court on second appeal. The present plaintif
was subsequently substibtuted in that deerce in the place of his
mother as her logal representative, and, in his attempt to recover
possession in execution of that decrss, he was defeated on the
ground that the decree contained no direction for delivery .of
possession. He then applied to the Lower Appellate Court, und’er(
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section 206 of the Civil Procedure Code, for amendment of the de-
ores, but his application was refused as being barred by limitation,
and this Court, upon an application under seetion 622 of the Code
of O vil Procedure, declined to interfere with the order of the Lower
Appellate Court, on the ground that that Court had rightly refused
to amend the decres, as it had no jurisdiction to do so after the
decres had besn confirmed by this Couxt.

From the foregoing statement of facts it is clear, no doubt, that
the plaintiff's right to recover possession of the property in dispute
by a fresh suit is basred by seotion 13 of the Civil Procedure Cods,
Explanation IIT of that seotion distinetly providing thet any relief
olaimed which is not expressly granted should be deemed to have
been refued. Butb it is equally clear from the judgment of the
Subordinate Judge in the former case that the plaintiff’s mother
was entitled to recover possession, and that it was only by oversight
that that relief was not granted by the decree. The plaintiff was
therefore clearly entitled to have that decree amended, under
section 206 of the Code, by being brought into conformity with
the judgment, and we think he is still entitled to have the decres
so amended upon a proper application made to the proper Gouxt.
Such an application is not, as the Subordivate Judge erroneously
held, barred by limitation. It hasbeen held, by the Bombay High
Courtin Shivape v. Shivpanch Lingape (1) and by the Madras High
Couwrt in Jiorgp v. Pragji (2), thet theve is no limitation for
au application under sec.ion 206, it heing the duty of the Couxt
to amend & deores under that seotion whenever it is found to
be pot in conformity with its judgment, and in that view
we fully agree. Nor does the refusal of this Court to inter-
fere with the order of the Subordinate Judge declining o amend
the decres, sta.d in the way of a proper application for such
smendment being granted by this Court, as this Court refused to
interfere, not on the ground of tho application being barred by
limitation, but 0a the ground of its having been made to & wrong
Court. 'We are, therefore, of opinion that the plaintiff’s right to
Tecover possession is not extinguished, though he is not entitled
to do so by a fresh suit. Then, as for his claim for & declara-
tion of title, it is, properly speaking, not barred, but is wholly

(1) L. L. R, 11 Bom., 284. (2) L I, R, 10 Mad,, 61
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unneoessary, his predecessor in title having alveady by the decree
in tho former suit obtained such declaration, and he having heen
substituted in her place in that decree, That being so, the plain.
tiff clearly has made out his title to the land in dispute ; and that
title was a subsisting title at the date of the institution of this suit,
88 the Lower Appellate Court has found in this case that the dis-
possession of the plaintiff’s predecessor in title fook place within
12 years before that date.

The plaintiff, therefore, having a subsisting title s, in owr opinien,
entitled, though out of possession, to maintain the present suit so
far a8 it seeks to recover mesne profits. The cases of Dywmoyee
Dayee v. Modhoo Svodun Mytee (1) and Dwarkaram Misser v,
Jogessur Lall (2) may e dited as authority in favour of this view,

The remand order made by the Lower Appellate Court should
therefore be affrmed, so far ag it directs the frial of the suit on the
merits, in respect of the claim for mesne profits. The prayer for a
perpetusl injunction must be disallowed, as no case is made out in
the plaint for such relief.

The result is that, subject to the modification indicated ahove,
the order of the Lower Appellate Court is effirmed, and this appeal
dismissed, but without costs, as the respondent did not appear.

o 8 Appeal dismissed.

CRIMINAL REVISION.

Before M, Justice Prinsep and My, Justice Amir Ali.
C. W.GRIFFITHS (Perimonzr) . TEZIA DOSADH (Orrosirs paRTY).*
COriminal breach of confract—Breach of contract of service—det XIIT
of 1869, s 2—Statute 4 Geo. IV, Cap. 84, s, 8—Autrefois convict,

A conviction for breach of contract of service under s, 9, Act XIII of
1869, is a bar to any subsequent conviction en the same contract for s
further breach for not returning to service.

One Tezia Dosadh, & tea garden coolie, entered into a coﬁtmut;
under Aot XIII of 1859 on the 16th May 1893, whereby she’

# Criminsl Revision No. 8 of 1894, against the order passed by Babu
Jogat Chandva Das, Fixtra Assistant Commissionor of Cachar, dated the
8rd Ogtoher 1893.

(1) 3 W, R, U7, @) 21 W. R, 276.



