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Before M r, Justice Norris a n i M r, Jm tiet Sm erjee,

EALU MD ANOTHBE (DEraNBAOTS) V. LATU (PlAINTIi'p).* 1S93
Decree—Amendmeni of deuree~Zimitaiion Aof, 1877, art. n S — S u iffor  

mesne profits ti}?iile plaintiff is out of possession.

There is no limitation for an application under s. 203 o£ tlie Civil ProBe- 
dura Cods, to amead a deorea, it being tlie duty of the Court to amend it 
wLenorer it is found to be not in oonformity with the jncigment.

A instituted a suit for deolara,tion of title and for possession. The 
decree, which was Utially oonfimed by the High Oowt, gave her the de- 
ctaation sought for, but it containad no difeotion as to the possession, 
although the judgmeiit stated that she wag entitled to possession. A’s 
son (having been eubatituted in her place) applied to have the decree 
amended. Jhe Lower Appellate Court held that the application was barred 
by limitation. The High Court on appeal upheld the Lower Court's order, 
not on the ground of limitation, but on the ground that the application to 
amend the decree had been made in the -wroag Oourfc, A’a son then insti­
tuted afresh suit against the game parties for declaration of title, perpetual 
injunction, and for mesne proHtg. H eld, that the plaintiff was entitled to 
have tie  decree amended under s. 206, Civil Procedure Code, and that 
though the plaintiif s claim to possession was barred, yet his right was not 
extinguished, and he having therefore a subsisting title, was entitled, 
though out of possession, to maintain the suit so far as it sought to recover 
meBBD profits.

T he facts of this case are sufficiently stated in the judgment 
of tKe Court.

Moulvie SeraJ Islam  for the appellants.

The respondent did not appear.

The judgmout of the Ooiu’t (Noams and B a n b i u e e ,  J J , )  was 
Mivered by

E a n e e je e , J . —This appeal arises out o f a stiit brought b y  the 
plaintifE, respondent, for declaration of his title to, and fo r  

recovery o f mesns profits for certain years in respect of, a two-annaa 
eiare of Bome land, and for a perpetual injnnction rsstraining the 
defendants from  holding possession thereof, on the allegation that

* Appeal from Appellate Order JTo. 296 of 1893, against tbe order of Babu 
Hate Krishna Chatterjee, Subordinate Judge of Chittagong, dated the 17th 
of June 1892, reversing the order of Babu Atool Ohiinder Battabyal,. 
Munsif of Satkania, dated the 14th of December 1891.



1893 the plaintiff’s motier had obtained a decree for the said share, and 
' that the plaintiff -was entitled to the same as the Bole heir of his 
mother.

Jjiw . defendants, amongst other things, urged that the suit was
barred by limitation and also by section IB of the Code of Oivil 
Procedure, and that the p'aintiff, who was out of possession, could 
not sue for any of the reliefs claimed.

The first Court clisniissed the suit, holding that the plaintifi’s 
right to obtain possession was barred, his predeoessor in title 
haTing sued for possession and having failed to obtain a decree for 
it, and that being disentitled to possession of the disputed land, the 
plaintifi could not restrain otliers from holding possession of the 
same.

On appeal, the Lower Appellate Uourt has reversed the first 
Court’s decree, and remanded the case under section 562 of the Code 
of Oivil Procedure, for trial on the merits, holding that though 
the prayer for declaration of title may be barred, the claim as to 
the other reliefs was maintainable.

In  second appeal, it is contended for the defendants that the 
Lower Appellate Court was wrong in law in remanding the case for 
trial on the merits when the suit was not maintainable, the plain- 
tiflF’s right to recover possession being barred by section 13 of the 
Code of CivU Procedure, and the allegation in the plaint not being 
suiBoient to entitle the plaintiff to obtain a perpetual injnnction, 

The admitted facts upon which the argument that the plaintiff 
has lost his right to recover possession is based, are shortly these 
The plaintiff’s mother brought a suit for declaration of her title 
to, and for recovery of possession of, the property in dispute. The 
suit was dismissed by the first Court. The Lower Appellate Court, 
whilst finding in its judgment that the plaintiff in that suit was 
entitled to possession, gave her a decree whioh did not contain any 
direction for delivery of possession to her; and that decree was 
confirmed by this Court on second appeal. The present plaintifl 
was subaequently substituted in that decree in the place of his. 
mother as her legal representative, and, in Ma attempt to recovel 
possession in execution of that decree, lie was defeated on the 
ground that the decree contained no direction fo r , delivery ,of 
possession. He then applied to tĥ e Lower Appellate Court, under
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seotioii 206 of the Civil Procedure Code, for amendment of the de- 1893 

eree, but his application was refused as being barred by limitation, 
and this Court, upon an applioation under section 622 of the Oodo 
of 0  vil Procedure, declined to interfere -witlithe order of the Lower 
Appellate Com-t, on the ground that that Oourt had rightly refused 
to amend the decree, as it had no jurisdiction to do so after the 
decree had been confirmed by this Court.

From the foregoing statement of facts it is clear, no doubt, that 
the plaintiffs right to recover possession of the property in dispute 
by a fresh suit is barred by section IS  of the Civil Pnioedure Code,
Explanation I I I  of that section distinotly providing that any relief 
claimed which is not expressly granted should be deemed to have 
been refused. But it is equally clear from the j udgment of the 
Subordinate Judge in the fom er case that the plaintifi’s mother 
was entitled to recover possession, and that it was only by oversight 
that that relief was not granted by the decree. The plaintiff was 
therefore clearly entitled to have that decree amended, under 
section 206 of the Code, hy being brought into conformity with 
the judgment, and we think be is stEl entitled to have the decree 
so amended upon a proper application made to the proper Oorat.
Such an application is not, as the Subordinate Judge erroneously 
held, ban'ed by limitation. I t  has been held, by the Bombay High 
Oonrtin Sliimpa v. Shkpanch Lingapa (1) and by the Madras High 
Court in Jivrajt v. Pragji (2), that there is no limitation for 
au application under seodon 206, it being the duty of the Oouxt 
to amend a decree under that section whenever it is found to 
be not in conformity with its judgment, end in that view 
we fully agree. Nor does the refusal of this Oourt to inter­
fere with the order of the Subordinate Judge declining to amend 
the decree, sta.id in the way of a proper applicaUon for such 
amendment being granted by this Court, as this Court refused to 
interfere, not on the ground of the application being barred by 
hmitation, but oa the ground of its having been made to a 'wrong 
Oourt. We are, therefore, of opinion that the plaintiff’s right to 
recover possession is not extinguished, though he is not entitled 
to do so by a fresh suit. TLen, as lor his claim for a declara­
tion of title, it is, properly spealdng, not barred, but is wholly
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1893 unDeoessaiy, his predecessor in title having already by the decree 
— —  in tho former suit obtained Suoli declaration, and he having been 

». substituted in her place in that decree. That being so, the plain­
tiff clearly has made out his title to the land in dispute; and that 
title was a subsisting title at the date of the inBtitution of this suit, 
as the Lower Appellate Court has found in this case that the dis­
possession of the plaintifT’s predecessor in title took place within 
13 years before that date.

The plaintiff, therefore, having a subsisting title is, in our opinion, 
entitled, though out of possession, to maintain the present suit so 
far as it seeks to recover mesne profits. The cases of JJyamoyee 
Dayee y. Moclhoo Soodim Mytee (1) and Dwarfcaram Misser y. 
Jogsm irL all (2) may be cited as authority in favour of this view.

The remand order made by the Lower Appellate Oourt should 
therefore he affirmed, so far as it directs the trial of the suit on the 
merits, in respect of the claim for mesne profits. The prayer for a 
perpetual injunction must be disallowed, as no case is made out in 
the plaint for such relief.

The result is that, subject to the moaiflcation indicated above, 
the order of the Lower Appellate Oourt is affirmed, and this appeal 
dismissed, but without costs, as the respondent did not appear.

c. s. Appeal d im im d.
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CRIMINAL REVISION.

Before M r. Justice Frinsep and Mr, Justice Amir AIL 

1894 ( P b t m io k e e )  II. T E 2IA  DOSADH (O p p o s itb  p a e ty ) .#

Jan-. 4. Criminal hreaah o f conlraoi—Breach of nontract of sm m ce~A ci X I I I
of 1859, s. 3 ,— Statute 4 B-eo, I V ., Gap. 84, s, 3 —Autrefois coMiot.

A  conviotiou for breaok of contract of sei'vioe nnder s. 2, Act X I I I  'of 
1869, is a bar to any stilisequeiit eonTiotion on the same contract for a 
further breach for not returning to service.

One Tezia Dosadh, a tea garden coolie, entered into a contract, 
under Act X I I I  of 1859 on the 16th May 1893, whereby she'

*  Criminal Revision No. 8 of 1894, against tlie order passed by Babu 
Jagat Cliandra Das, E xtra  Assistant ComaisBioiiDr of Oaohar, datod tlie 
8rd Optober 1893.

( 1) 3 W, R ,, 147. [3) 21 W . B„ 376.


