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before and up to the date of institution of this suif, and secondly
that the defendants have failed to make out a better title to the
gorden than the plaintiffs. TUpon these two points, however, we
do not think that the judgment of the Lower Appellate Court is at
all alear. The Lower Appellate Court has not determined the
second point, and as to the first, all that it finds is that the plaint-
iffs have proved that they made the garden and possessed it, but
possessed it down to what date the judgment does not show, If
the first point is decided in favour of the plaintiffs, they will be
entitled to & decrse, unless the defendants make out o better title ;
and if the first point is decided against the plaintifls, they will not
bo entitled to a deorce unless they moke oub their title to the
garden in dispute.

MThe decrees of the Courts helow will therefore be set aside, and
the case remanded to the Lower Appellate Court for a fresh
decision, in accordance with the directions contained in this
judgment. QCosts will abide the result.

Cuse remanded,
I V. W

Before My, Justice Prinsep and Mp, Justice Banerjee.

SURESH CHUNDER MAITRA, Crarruax o¥ Comuissronrrs, Riueur
Boarram Mowioreartry (Depenvast), o KRISTO RANGINI DASI
(Prayroer)*

Socond appeal—Jurisdiction—Provincial Small Oause Courts Ast (IX of
1887), 5. 16==Civil Procedure Code (4ot XIV of 1882), ss. 586, 646.5.

Notwithstanding section 16 of the Provincial Small Cause Courts’ Act, the
High Court has, on & case boing submitted o it under section 6461,
Qivil Procedure Code, full power to consider the matier of jurisdiction or
to deal With it on the merits, so as to do substantinl justice without pubting
the parties to the expense of a fresh trial.

Where o suik, cognizable by a Small Cauge Court, was tried both in the
Munsil’s and. Distriet Jodge’s Courts without ubjection to the jurisdiction,
Held on a second appeal to the High Court that section 646B of the Civil
Procedure Code must be read with 8 18 of the Provincial Small Canse
Conrts’ Aect, so as to modify its full offect in o case wrongly tried by an

¥ Appeal from Appellate Decree No. 964 of 1892, against the decree of
Alfred B, Stanbery, Esq., District Judge of Rajshohi, dated the 1st April
1892, wodifying the deeree of Babu Fani Bhooshun Mukerjes, Munsif
of Boaliah, dated the 19th of May 1891,
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1893  ordinary Civil Court and taken in appeal to the Distriet Court ; both parties
~ having submitted to the jurigdiction it was not competent to either of them
ngﬁfﬁ on second appeal to plead the want of jurisdiction, so as to vender the

Mareea  proceedings taken in the suit void,

Kg?éq_-o Tue plaintiff purchased ab o public aunction sale a certain bouse
RANGINT iy the land appertaining thereto within the limits of the
Rempur Boolish Municipality. The Mun'aipality elosed one of
the drains which flowed past the house, with the result that it
flowed over and injured the plaintifi’s property, bringing down the
western wall and o privy.  The plaintift then gave the Municipa-
lity notice to reconstruct the wall or to pay Rs. 125in damages. As
10 notice was taken of this demand, the plaintiff fled a suit in the
Munsif's Court asking to have the wall reconstructed or for damages
as demanded. The Munsif dismissed the plaintifi’s suit. ' From
this decision the plaintiff appealed to the Judge of Rajshahi,
and the learned Judge, reversing the decision of the Munsif, gave
the plaintiff a decree, but assessed the damages at Ra. 90.
From this decision the defendant appealed to the High Court.
Dr. Rash Dehari Ghose and Babu Mowmotho Nath Ilitter for
appellant,

Babu Akhil Chunder Sen for respondent.

The arguments for the purposes of this report are sufficlently set
out in the judgment of the Court (Prinser and Banersug, JJ.),
which wag as follows:—

This suit as brought was cognizable by o Small Cause Court,
and inasmuch es there was n Small Cause Court having juris-
diction in that particular locality, it should have been brought in
that Court. Nevertheless the Munsif without any objection
being raised tried the suit and dismissed it. The plaintiff appeal-
ed, and in the Court of the Distriet Judge also no objection of
this kind was raised ; bub the order of the Munsif was set aside
ond a decree was given for the plaintiff for damages, but in & sum
smaller than that claimed.

Thoe defendent has mow preferred a second appenl against the
appellate decree. An objection is raised by the plaintiff that a
second appeal would mot lie by reason of section 586 of the Code
of Civil Procedure, the subject-matter of the original snit not
exceeding 500 rupees. To this the defendant-appollant replies
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that the Courts helow had no jurisdiction ab all over the subject-
matter of the suit, inasmuch as this suit shounld have been
brought in a Small Cause Cuurt, and therefure a second appeal lies
in a matter of jurisdiction, on the authority of the case of Dyebukee
Nundun Sen v. Mudhoo Mutly Gupta (1), The law has, however,
been. altered since the passing of that decision, and it seems to us
to stand ab presens on entirely diffevent ground.

Section 16 of Act IX of 1887, the Provincial Small Causo
Cowrts’ Act, declares that a suit cognizable by n Small Causo
Court shall not be tried by any othor Court having jurisdiction
within the local limits of the jurisdiction of the Court of Small
Causes by which the suit is triabla, So that wnder that section
the auit conld not have been. tried by the ordinary Courts as it has
been. Bub Act VII of 1888, section 60, has introduced section
€46 B into the Code of Civil Procedure which modifies the opera-
tion of section 16 of the Small Cause Court Aect, and introduces
an entively different prinsiple. Under that section, in a oase such
as that now before us, properly trisble only by a Small Cause
Qourt but tried by an ordinary Civil Court, on an appeal pre-
ferred the District Court may, and, if required by a party, shall,
gubmit the record to the High Court, with a statement of its
reasons for considering the opinion of the Subordinate Court
with respect to the nature of the suit to be erroneous : nnd it is
further enacted that *on receiving the record and statement, the
High Courf may pass such an order in the case as it thinks ft.”
No doubt under this last clause if standing nlone it might he held
that the decision of the High Court should be imited only to the
question of jurisdiction, but the previous clanse shows thet this
was not the intention of the Legislature. If the question of
jurisdiction were alone involved, it could be denlt with by the
District Court on appeal. But such action of the District Court
is vestrained. If no objection a8 to jurisdiction is raised, the
Digtrict Court is left to nek in exervcise of ity own disevetion either
to decide the appeal or to submit the case to the High Court, It
however, the parlies so require if, the Distiiet Court has no dis-
crotion ab sll : it is bound to submit the case for the orders of

(1) L. R., 1 Cule., 123 2 W. R., 478,
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the High Court. So thaf, as we read the law, on n case 80 sub-.
mitted the High Court has full power to consider the matter of
jurisdiction or to deal with the case on the merits, fo as to do
substantial justice without necessarily putting the parties to the
expense of a fresh trial. TUnless this is the intention of the Legis-
lature, the ennctment of seotion 646B seems to be without any
meaning or ohject. Consequently section 646B must be read
with section 16 of the Provineial 8mall Cause Courts Act so s
to modify its full effect in & case wrongly tried by an ordivary
Civil Conrt and taken on appeal to the District Court. In this
view of the law we are of opinion that the parties having in both
the lower Courts submitted to the jurisdiction of the ordinary
Courts, it is not competent to either of them on second appeal to
plead the want of jurisdiction in those Courts so as to render all
proceedings taken in the suit void. The defendant, however, con-
tends that he is entitled to a second appeal, and to ask for judg-
ment on points other than that of the special jurisdietion. But
the suit is of the nature cognizable by a Court of Small Canses,
and the amount of the subject-matter does not exceed five hundred
rupees, &o that a second appeal is barred by section 586 of the
Code of Civil Procedure. The second appeal must, therefore, he
dismigsed with costs.
¢ 8. Appeal dismissed,

Before My, Justice Prinsep and Mr. Justice Banerjes,

JIBAN DAS OSBWAL snp awormpe (Prarnrivrs) oo DURGA PER.
SHAD ADHIKART axp oruess (DrwENDANTS),¥

Res judicata—BSuit for possession and wmesne profits=sEx-parte decree for
possession without mention of mesne profils— Subsequent suit for same ‘
mesne profits and for subsequent mesus profits—Civil Procedure Code
(det XIV of 1882), ¢. 13

A suit was instituted for recovery of possession and for mesne profits,
An ez-parie deeres for possession only was made, bub the decree was silent
as regarded the mesne profits, Subsequently a second suit was institmted

* Appea] from Appellate Decres No, 711 of 1892, agninst the decree of
Babu Hurro Gobind Mnkerjee, Subordinate Judge of Jalpaiguri, in
Rungpore, dated the 17th of February 1892, modifying the decree of
Moulvie Ibrahim Ahmed, Munsif of Jalpaiguri, dated the 80th of
November 1881,



