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before and up to the date of institution of this auitj and mondly  1893 
that the defendants have failed to mate out a better title to the "lbp Sino^ 
gaiden than the plaiutifla. Upon these two points, howeyer, we K h a s u  

do not think that the judgment of the Lower Appellate Court is at 
all clear. The Lower Appellate Court has not determined the 
second point, and as to the first, aE that it finds is that the plaint
iffs have proved that they made the garden and possessed it, but 
possessed it down to what date the judgment does not show. I f  
the first point is decided in fa'soiir of the plaintifis, they will be 
entitleli to a decree, unless the defendants make out a better title ; 
and if the first point is decided against the plaintifls, they will not 
be entitled to a dtoroe nnless they make out their title to the 
garden.in dispute.

The decrees of the Courts below will therefore be set aside, and 
the ease remanded to the Lower Appellate Court for a fresh 
deoisioD, in aocordanoe with the direotions contained in this 
Judgment. Costs will abide the result.

Ouse remanded.
j .  V. w.

’B^ore M r. Jastice Prinsep and Mr, Justice Banetyee.

SUILEaH CHUNDEE MAITEA, CHitHHAsroF Comkiss:o!Tbes, B.AMBrE 
BoAtiiH M dnioipauit (D eotd ah t), t), ZEISTO KANOIJ!^! DASI 
(Pwistut).*

S m ud appeal—JufM iotiou—Provincial Small Oause Courts Aot ( I X c f  
1887), s. U ~ O ivil Procedure Code (Act X l i ’ o /1883), ss. 686, Qi6£.

Notwithstanding sactioa 16 of tka Provitioial Small Cause Courts’ Act, tlie 
High. Court has, on a case being submitted to it under section 646B, 
Civil Procedure Code, full power to consider tho matter oX- jurisdiction or 
to deal "With it on tlia merits, so as to do substantial Justice without; putting 
the parties to tlie exponso of a fresli trial.

Where a suit, cognizable by a Small Cause Court, was tried both in the 
Munaif’s and District Jadge'a Courts without objection to the jurisdiction, 
S e ld  on a second appeal to the Higb Court that section ê lOB of tho Civil 
Procedure Code must ba read with. s. 16 of tho Provincial Small Cause 

Courts’ Act, so as to  modify its full effect in a case Tvrongly tried by an

*  Appeal from Appellate Decree No. 964 of 1893, against the decree of 
Alfred P. Stanbery, Esq., District Judge of Eajshahi, dated the 1st April 
1892, modifying the decree of Babu PaSii Bhooshun M.ukeriee, Munsif 
of Boaliah, dated the 19th. of May 1891.
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oi'dinary Ciril Court and taken in appeal to tlie District; Court: both parties 
" having submitted to tbe jurisdiction it was not competent to either of tbem 

on suound appeal to plead t te  want of juriadiction, so as to render the 
proooedings taken itx tlie suit void.

This plaintiS puroliased at a piiblio auotion sale a certain bouse 
witk the land appertaining thereto 'within, the limits of the 
Rampur Boaliah Mimioipality. The Mun'oipality closed one of 
the drains which flowed past the house, with the resnlt that it 
flowed over and injnred the plaintiffs property, bringing down the 
western wall and a privy. The plaintifl then gave the Municipa
lity notice to reconatruot the wall or to pay Rs. 125 in damages. As 
no notice was taken of this demand, the plaintiff filed a snit in the 
Mnnsif’s Court asking to have the wall reconatmoted or for damages 
as demanded. The Munsif dismissed the plaintifl’s suit. ’ From 
this decision the plaintiff appealed to the Judge of Bajshahi, 
and the learned Judge, reversing the decision of the Munsif, gave 
the plaintifi a decree, but assessed the damages at Rs. 90.

From this decision the defendant appealed to the High Court.
Dr. jRfls/i Behari Qhose and Bahu Monmofho Nath MlUer for 

appellant.

Babtt AliUl Chunder Sen for respondent.
The ai’g’oments for the pui’poses of this report ai’e suiBo'.ently set 

out in the judgment of the Goui’t (P r in s e p  and B a n e k j b e , J J . ) ,  
which was as follows:—

This suit as brought was oognizaWe by a Small Cause Court, 
and inasmuoh as there was a Small Cause Court having juris
diction in that pai'tioular locality, it should have been brought in 
that Court. Nevertheless the Munsif without any objection 
being raised tried the suit and dismissed it. The plaintiS appeal
ed, and in the Court of the District Jadge also no objection of 
this kind was raised; but the order of the Muasif was set aside 
and a deorse was gi^en for the plaintifl for damages, but in a sum 
smaller than that claimed.

The defendant has now preferred a second appeal against the 
appellate decree. An objection is raised by the plaintiff that a 
Becond appeal would not lie by reason of section 586 of the Code 
of Civil Procedure, the subject-matter of the original suit not 
exceeding 500 rupees. To this the defendant-appellant replies
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that the Oourts below had no jiu’isdiotion at all over tlie sulbject- 
matfcer of the suit, inasmuch as this suit should have been 
bi'ougkt ill a Small Cause Oourt:, and therefore a seooad appeal lies 
in a matter of jurisdiction, on the authority of the case of D^ekikee 
Nmdun Sen v. Mudhoo Midty Qnpta (1), The law has, however, 
been altered sinoe the passing of that deoiaion, and it seems to us 
to stand at present on entirely different ground.

Section 16 of Act I X  of 1887, the Provincial Small Oauso 
Courts’ Act, declares that a suit cognizable by a Small Oauso 
Court shall not be tried by any other Court having jui’isdietion 
■within the local limits of the jurlBdiotion of the Court of Small 
Causes by which the suit is triable. So that under that section 
the suit eould not have been tried by the ordinary Oourts as it has 
been. But Act V II  of 1888, section CO, has introduced section 
646 B into the Code of Civil Procedure which modilies the opeia- 
tionof section 16 of the Small Oause Court Act, and introduces 
an entirely diiJerent prinoiple. Under that section, in a case such 
as that now before us, properly triable only by a Small Oause 
Court but tried by an ordinary Civil Oottrt, on an appeal pre
ferred the District Oourt may, and, if req[uired by a party, shall, 
submit the record to the High Oourt, with a statement of its 
reasons for considering the opinion of the Subordiaate Oom’t 
with respect to the nature of the suit to be erroneous : and it is 
farther enacted that “ on receiving the record and statement, the 
High Oourt may pass such an order in the case as it thinks fat.” 
No doubt under this last clause if standing alone it might be held 
that the deoision of the High Oourt should be limited only to the 
question of jurisdiction, but the previous clause shows that this 
was not the intention of the Legislature. I f  the question of 
jurisdiction were alone involved, it could be dealt with by the 
JDistriot Ooui’t on appeal. But such action of the District Oourt 
is restrained. I f  no objection as to jurisdiction is raised, the 
District Court is left to act in exercise of its own discretion either 
to decide the appeal or to submit the case to the High Oourt. If, 
however, the parlies so require it, the Distiict Oourt has no dis
cretion at a ll; it is bound to Bubmil the case foi the orders of
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(1) I. L. E„ 1 Calc., 123 J 24 W. E., 478.
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1893 the High Court. So that, as we read the law, on a case so sub-. 
mitted the High Court has full power to consider the matter of 

Chdmms -mrisdiotion or to deal TOtih the case on the merits, so as to do
iVlATTBA

substantial justice without necessarily putting the parties to the 
expense of a fresh trial. Unless this is the intention of the Legis
lature, the enactment of section 646B seems to he  without any 
meaning or object. Consequently eection. 646B must be read 
with section 16 of the Provincial Small Oause Courts Act so as 
to modify its M l efiect in n case wrongly tried by an ordicary 
Civil Court and taken on appeal to the District Court. In  this 
view of the law we are of opinion that the parties having in both 
the lower Courts siihmitted to the jurisdiction of the ordinary 
Courts, it is not competent to either <>f them on second appeal to 
plead the want of j urisdiction in those Courts so as to render all 
proceedings taken in the suit void. The defendant, however, con
tends that he is entitled to a second appeal, and to ask for judg
ment on points other than that of the special jurisdiction. But 
the suit is of the nature cognizable by a Court of Small Causes, 
and the amount of the subject-matter does not exceed five hundred 
rupees, so that a second appeal is barred by section 686 of the 
Code of Civil Procedure. The second appeal must, therefore, be 
dismissed with costs.

c. s. Appeal dismissed.

1893 
Aug. 1.

Before Mr. Justioo Prinsep and M r. Justice Banerjee.

J IB A N  DAS O SW A L and anothee (P ia in t ie is ) o. DUEQA P E R .
SHAD A D H IK A E I and oth®h8 (Defbndants) ,*

£ esju d ita ia ~ 8u it fo r  possession m d  mesne prajitS'^Esc-paHe deoree fo r  
possession viithoui meniian of mesae profits—Subsequent smit fo r  same 
m sne profits and fo r subsequent mesne profiis— Civil Procedure Oode 
{Aot X I V  of 1883), 13.

A suit was instituted for reoorery of possession and for mesne proits. 
An ex-farte decree for possession only was made, but the decree wos silent 
as regarded the mesne profits. Subsequently a second suit was instituted

*  Appeal from AppellateDcoree No. 711 of 1892, against tlie decree of 
Babn Hurro Gobind Mnktrjee, Subordinate Judge of Jalpaiguri, in 
Kungpore, dated tbe l?th  of February 1892, modifying the decree of 
Moulvie Ibrahim Ahmed, Munsif of Jalpaiguri, dated the 80th of 
IfoTember 1891.


