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properly and effactuslly be gone into, and that when any ohjection
is raised under section 520, the Court should rofer the pariies to
o rogular suib. I doubt, in the first pluce, whethor a separate suit
wauld lie to enforee an award if the application to fils it can be
dealt with under scolion 526, and if it has been refused, though
no douht o suit being bronght upon the original right the aweaxd
moy be roferred to as evidence in support of that right. But
however that may be (and it is porhaps unnocessary to oxpress any
opinion upon that question in this case), I do nob ses why, if the
Legishuture has provided a procedure under sections 685 and 526
to enforco an award, the parlies should be driven to another suit.

Whether, if an objection is raisod upon the seore thet thore was
no submission to arbitration, or that there was mo award eb all,
the Court would have jurisdiction to deal with the mattor, is
5 question which does not arise in thig reforence, and I thevefore
refrain from expressing any opinion upon it. I confine myself to
the question as referred.

3 VW

Lefore Sir W, Comer Petheram, Ki., Chief Justice, Mr, Justico Prinsep,
M. Fustice O Einealy, My, Justice Norris, and Mr. Fustice Ghose.
GOURKARY KAIBURTO (Drrexpant) v BIIOLA KAIBURTO,

AND ANormER (Prarnrirs) ¥
Regulution XI of 1825, 5. 4 (el, 1)—deeretion—CQccupancy wight—Jote
Lenure—Ryot,

A ryot who has o »ight of oceupmnay is entilled io the benofit of
section 4, {clause 1) of Regulation XT of 1826,

Gobind Monee Dobia v, Dinobundhoo Shala (1), Abtimeollak +.
Saheloollad (2), amd Blagalat Prasad Sing v, Duwrg Bijai Sing- (8)
followed.

Finlay, Muir and Company v, Gopee Kristo Gossamer (4) not followed,

Tur plointiff in this case sought to obtain possession of 15
gundas of land on the ground that it was an acoretion to his

* Full Beneh Reference in appeal from Appellate Docree No. 1583 of 1892,
against the decree of Babu Dwarka Nath Milter, 1st Subordinate Judge of
Tipperah, dated tho 28rd May 1892, reversing the decres of Babu Jagan
Mohun Barkar, Munsif of Nabinuggur, dated the 166h July 1890,

(1) 16 W.R,, &7. (3) 8B. L. R, 78 16 W, B, 95,
(2) 15 W. R., 140, (4) 24 W. R., 404.
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pyoti jote, which jois he had held for move than 12 years. The
defondant claimed to be in possession by virtue of o seltlement
from the zemindar, It wos admitted that the plaintiff had nevep
been in aclual possession of the acoretion. The Munsif held that
the plaintiff had no right by contiguons accretion and dismigsed
the suit; holding that the suit was mot barred by article iii,
sohedule 3 of the Bengal Tenancy Act, as he had never been in
possession of the accreted lands, The Subordinate Judge on
oppeal reversed tho Munsif’s decision and declared the plaintiff to
be entitled to the accrction, on tho ground that under section 4,
clause 1 of Regulation XTI of 1825, he had the same right in the
accreted land ag he had in his jote tenure.

The defendant sppealed to the High Court, and on the case
coming up for hearing before O’'Kinrary and Raweini, JJ.,
the learned Judges referved to a Full Bench the question, whether
a ryot who has a right of occupancy is entitled to tho benefit
of goction 4, clanse 1 of Regulation XT of 18259

The following was the referring oxder:—

“This veference arises out of two analogous casos tried by the
Subordinate Judge of Tipperah. Tn both these cases the Judge in
the Cowrt below held that the plaintif had been in possession of
his jote for more than 12 yoars, and therofore nequived an ocou-
pancy in it. It was admitted before him that the land in dispute
had recently accreted to the plaintiff's jofe. The Judge held that
the plaintiff jofedar had, under seotion 4, clause 1 of Regula-
tion X1 of 1825, the same right in the accreted land which he had
in the jote tenure, |

“The decisions of thoCourt bave not been uniform on this point,
In the case of Zuheerooddeen Pailar v. Cumpbeld (1) it was held
that this provision of the Regulation referred only to an under-
tenont, intermediate between the zomindar and the ryot, and fo
Ehoodlkast or other ryots, who should by the terms of the engage-
ment possess gome permanent interest in the land. In the case of
Finlay, Muir and Company v. Gopee Kristo Gossamee (2) it wos'
broadly laid down that there is no xight of accretion by whicha
ryot is entitled to claim under the law of the country. On the:

(1) 4 W, R., 57 (2) 24 W, R, 404,
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other hand, we find in the cases of Gobind Monce Debin v. Dino-
bundhoo Shaha (L), Attimooliah v. Sakeboollah (2), and Bhagabat
Prasad Sing v. Durg Bijai Sing (3) that a zyot has been held
to bo entitled to the henefit of section 4, clause 1 of Regula-
tion X1 of 1826,

« Ag we ave ueable to reconcile these decisions and have some
doubt s to the correctness of the view taken in the first set of cases,
we refer the case to a Full Bench.”

Babu Jogendro Neth Bose for the appellant:—The case of
Zuheercoddeen v, Campbell (4) is not applicable, as there the claimant
was & tenant from year to year only.

The cose of Finlay, Muir and Company v. Gapee Kristo Gossames
(5) broadly states that a ryot is not entitled {o the advantage of
the law, and the word “law’” must be taken to mean this Begula-
tion, I rely on this caso. [Trinesr J.:—The word as’ in that
case is o misprint for rufi] In tho case of Gobind Monee Debin
v. Dinobundhoo Shahe (1) the question whether there was an
accretion was not decided ; in 4émoollal v. Salheboolluh (2) there
was not only a right of ocenpaney in the jofedar, but the jote was
his hereditary gote. In Bhagabat Prasad Sing v. Durg Bijei Sing
(3) the plaintifl was more than a tenant-ab-will, as will be geen
from the findings of the District Judge. So far os it deals with
a tenant-at-will, it is obiter. The cuse of Oodit Rai v. Ram
Gobind Singh (6) is in my favour. The facts in Narwin Doss
Bepary v. Soobul Bepary (7) are not given.

Babu Madhubanund Bysak for the respondents was mot called
upon,

The opinion of the Comrt (Perumeam, C.J., Privsee,
O’Kixesvry, Nonrris, and Gumosn, JJ.) was delivered by

Prraeran, C.J.—The terms of Regulation XT of 1825, section
4 (clause 1),are in our opinion clear; the plaintiff who hes an coou-
pancy right in a jote is entitled to hold the lands in dispute.as an
increment to that jote. 'We therefors agrea in the yiew of the law

(1) 16 W. R, 87. (4) 4 W. B, 67.

(2) 16 W, ., 149, (5) 24 W, R., 401,

(8) 8 B.LR,73; 16W.R,95.  (6) 2 Agra, H. O, 206 (Dec, 1867).
{1y } W. R, 128,
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expressed in the cases of Gobind Monee Delin v. Dinobundlhioo
Shaha (1), Attimoolish v. Suheboollah {2), end Bhagabat Prasad
Sing v. Durg Bijai Sing (3). The appeal is dismissed with costs,

T, A P,

APPELLATE CIVIL.

Before Mp. Justice Macpherson and Mr, Justice Banerjee.

NIL MADHUB SAREAR (Drrrypant) 0. BROJO NATH SINGHA
(PrarNpree).®

Res judivata—Rent suit —Decree as to amount of land—~Tent payable for
Jormer years—=Rate of rent payable.

The plaintiff sued the defendant for rent of certain lands, The dofen.
dant contended that he was not liable for the ontire venb, as paxt of the land
was in the plaintif”s possession, The defendant failed to prove his conten.
tion, and a decree wus given for the full amount claimed. Subsequently
the plaintiff ngain sued the defendant in regard to the same property for
arrears of rent for subsequent years at the rate claimed in the former suit.
Thedefendant had the land measured, adduced evidence, and endesvoured to
raise the same defence as he had in the previons suit. No allegation wag
made to the effect thal the rent had been altered in consoquence of any«
thing 'thet had happened since the previous decision. The Tower Courts,
without considering the evidence adduced by the defendant, held that the
defendant could not again ise the same contention, as the question had
already been comsidered and determined in the previous suit, and was
res Judioate between the parties,

Held, that the previous decision did not operato as res judicofe, and that
the Lower Courts ought to have determined on the ovidence adduced what
the amount of rent in guestion was.

Tax factks in this case were as follows :—

The plaintiff wos the owner in patni and sepatné rights of an.
eight-onna share in certain property and made scparate collections,

% Appeal from Appellate Decree No. 1008 of 1891, against the decrec of
J. Whitmore, Esq., Districh Judge of Birbhum, dated the 10th of April 1891, ;
modifying the decree of Babu Debendra Nath Roy, Munsil of Dubrajpur,
dated the 27th of September 1830,

(1) 16 W. R., 87. {©) 15 W. R, 140,
(3)8B. L. R, 73; 18 W. R., 95,



