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1893 to have boon realized in all the suits, and the principle of rateabls
Crang_ distribution between all the creditors should be applied.

o For these reasons I prefer to adopt the practice of this Court,
AszxaNouR, supporbed o5 it seems fo me to be by the authority of the cases
decided in this Court which I havo cited. I therefore hold that
the monsy realized in this case should he rateably distributed
between all the attaching oreditors, and that their costs of appear-

ing before me should be added to theiv claims respectively.

Attorney for applicant : Mr. B. J. Fink. ~
Attorneys for tho Small Cause Court creditors : Messrs, Dignasm,
Rolinson and Sparkes.

Befure Mr. Justice Sule.

1808 Ix mae warrer or SRISH CHUNDER SINGIH & orangs.*

Sept. 11. Guardien—Appointment of Guardian—TInfant vesiding out of the jupise

diotion of the Court—Letters Patent, High Courl, elause 1T—Guwrdian
and Wards Aot (VIII of 1890), ss. &, 7, 9~=Tlostumentary guardions—
Jurisdiciion of High Court.

Case in which the Court rofnsed, on & summary proceeding under
clause 17 of the Charter, to appoint a guardian of the person and property
of an infant who was not a Furopean British subject, and who was living
outside the limits of the ordinary Original Civil Jurisdiction of the Court,
there heing testamentary guardians in existoneo, and no application or suit
filed to remove them,

On these two last grounds the Courl also refnsed to appoint a guardian
of the infant's property under Ach VIII of 1890,

Trrs was an application made wndor clause 17 of the Choxfer
of the High Court, and section 17 of the Guordian and Wards
Act (VIIL of 1890), by one Dabendrobala Dahee for hor appoint-
ment as gusrdian of the person and property of her adoptive son
Srish Chunder Singh, then an infant of 12 years of age.

It appeared that in October 1887 one Grish Chunder Singh
died, leaving a widow, Dabendrobala Daheo, and three hrothers,
Poorno Chunder Singh, Kanti Chunder Singh, and Sarut Chunder-
Bingh, and also a son of his father's brother, Indra Chunder

* Original Civil Suit.
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Singh. By his will he appointed the four persons last mentioned

his executors, and, after providing for cerfain legacies, gavo all the ™
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residue of his estate to the son who should be adopled by his uarrenor

Srise

widow under a power given to her for that purpose. The will Cwywxore

further confained thoe following eclause which bore reference to the
power of adoption, eis.;—*If the party who is enfitled to the
property be under age, then tho whole of my property will pass
into the hands of my executors, and until the person so entitled
es aforesaid shall attain the full age of 21 years, they shall manage
all the property, snd the duties and menagement and education
af the sald son shall be conducted under the supervision of my
wife.”

At 4he time of the death of the festator the estate, which wag
known as the Paikpara estate, was jointy and was in the hands of
the Court of Wards, In,1879 the Bonrd of Revenue made over

the joint estate to Poorno Chnnder Singh, Indra Chunder Singh, -

and Sorut Chunder Singh in {heir character as exesutors. Prohate
of the will of the festator was obtained by Poorno Chunder Singh
ond Kanti Chunder Singh on the 19th Septemher 18785 and in
July 1879 and March 1882 by the two remaining executors
respectively.

On the 25th July 1881, Dahendrohale. Da,bee, in pumsuance of the
power given o her for that purposs, adopted one Srigh Chunder
Singh, one of the sons of Toorpe Chunder Singh, as & son to

Grigh Chunder Singh,
© In 1889 Sarut Chunder Singh filed a suif for partition of the
joinb estate ; and in such suit a Receiver of the whole of the joint
estate wos appointed ; and the Commissioner of partition therein
appointed duly mede his awaed, which at the time of the present
opplication had not however hieen confirmed, owing to the award
having been remitted to the Commissioner for alteration in minor
details concerning eertain properties sibuate outwide the jurisdiction
of the Original side of the Comrt. TUnder this award the whole of
the property allobted to the minor was sifuate outside the juxis
diction of the High Court.

In 1889 another suit was brought by S11sh Chunder Singh
through his adoptive mother ay next fiend, sgainst the other
members of the family, whﬁioh, amongst ofher mabbers, asked for
an injunction restraining Serut Chunder Singh from further

SixcE,
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acting as executor to the estate of Guish Chunder Singh, on the
ground. that ho had improperly denlt with large sums of money

aarrex 0F holonging to the estate. In 1891 a decres in this suit wag

Srisic
Cruxpe
BIxai,

r made directing Sarut Chunder Singh and Indra’ Chundre Singh

to file their accounts. JTn Fobruary 1892 Sarut Chunder Singh
filed his account, which was objected to on the grounds of insufE-
dieney and incompleteness, and on the further ground that the
estate of Srish Chunder Singh had been improperly debited with
large sums which ought not to have hbeen paid bherofrom.’ No
account was filed by Indra Chunder Singh.

Tt further appeaved that Srish Chunder Singh was, at the {ime
of the application and had heen previous thereto, living with
his adoptive mother outside the Originel jurisdietion of the' High
Cowrt ; and it was alleged thab the infunt had 1o near relations
except the applicant and her pafernal grondmother, & lady over
60 years of age, living in Caleutta, and his uncles Sarut Chunder
Singh and Indre Chunder Singh, who were alleged to be on bad
terms with each other, and could not thereforo properly act together
as managers of the minor’s property ; and that thoe applicant was
apprehensive that the award would shortly be confirmed by the
Coutt, and that therefore the Recoiver would bo discharged, and
the estate pass to tho hands of the excoutors.

The application was opposed on tho gronuds

(1) that tho Cowt had no jurisdiclion inasmuch as the
infant did nob reside within tho local limits of the
Original side of the Court, and did not possess any
property within such limits ;

(2) that the suit for accounts of the estate of Ghrish Chunder
Singh was still pending and the excoutors had not
been discharged, and no application could, therofore,
be entertained wnder the Cruardian and Wards Act;

(3) that tho grandmother of the infant and Sarut Chunder
Singh, his paternal uncle, were willing to ach ag
guordians, and had o preforential right fo the applis
cont, and that testamoentary guardians had already been
appointed and had not been removed ; .

(4) that the applicant was not & it and proper poson to be
appointed.
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Mr. Pugh, Mr, Gurth and My, Chackraverti, for the applicant.

Mz, Jackson (with him Mr, deworth) for Serut Chunder, referred
to Simpson on the Law of Infants, 2nd Ed. 454-455; Trevelyan on
Tnfants, p. 1045 In e MoCullochs (1), and Lngham v. Bickerdike (2).

Mz, Sinka for Indra Chunder Singh.
Mz, O’ Einealy for the Recelver.

Sate, J.~-This is an application for the appointment of the
adoptive mother of the infant Syish Chundor Singh as guardian of
his person and property madoe under clanse 17 of the Charter, and
glso under section 7 of the Gusrdians and Wards Act, The
cireumstances under which it is made may be shortly stated as
follows :—8rish Chunder Singh was taken in adoption by the widow
of Guish Chunder Singh, a8 a son to Grish Chunder Singh.
@rish Chunder Singh, who was enitled to a share of very lazge
properties, called the Paikpara Raj Estate, which originally belonged
to two brothers, Tssnr Chunder Singh and Pertap Chunder Singh,
died in 1877, leaving o will by which he appoinfed his wuterine
brothers Poorno Chunder Singh, Kanti Chunder Singh, and Sarut
Chunder Singh, and his paternal uncle’s son Indra Chunder Singh,
his exeoutors. The terms of the appointment will be more parti-
oularly referred to presently.

At that time the family wag joint, and the joint Paikpara estate
was in oharge of the Court of Wards and remained in chargs of
the Cowrt of Wazds till 1879. I was then, including the shars of
Grish Chunder Singh, made over to Poorna Chunder Stngh, Indra
Chunder Singh, snd Sarut Chunder Singh, the share of Grish
Chunder Singh being managed by them as his esecutors,

In 1839 a suit (No. 41 of 1889) was Drought by Sarut
Chunder 8ingh, one of the soms of Pertab Chunder Singh, for
_ pamtition of the joint estate. In the same year, a snit No. 285
of 1889 was brought by Srish Chunder Singh, the adopted
son of the petitioner, through the petitioner as his next friend,
against the other members of the joint family, for the removal of
Sarut Chunder Singh from acting further as executor to the
estate of Grish Chunder Singh, and for an injunction snd other
rolief.  The case alleged against Sarnt Chunder Singh was that

(1) 6 Ir, Bq., 393, (2) 6 Madd., 275.

209

1893

I¥ mam
UATTER OF
Seise
Cuunprg
Siyem,



R10

1893

Iw Tar

THE INDIAN LAW REPORTS. [VOL. XX1.

he had improperly dealt with large sums of money belonging to
the estate. In 1891 a deores was made in the last mentioned

AATIER OF guif, directing an account as against Sarut Chunder Bingh and

Srisa

Cmuspxe Indra Chunder Singh, as the surviving executors to the estate of

SineH.

Grish Chunder Singh.

On the 2nd February 1892 Barut Chunder Singh filed his
acoount. In the objections taken to this account it is alleged that
the acoount is to a great extent unintelligible; that it is incomplete
and insufficient; that it does not give credit for the whole income
derived from Girish Chunder Singh’s share in the joint estate,
gnd that the disbursemonts charged in the account ave not all
properly chargesble against the sharve of Guish Chunder Singh.
Indre Chunder Singh, though directed to file his account, has not
done so. ‘

Tt is en fmportant fact that in the partition suit a Recelver was -
appointed of the whole Paikpara Raj estate. Thereupon the
Receiver took charge and has ever since remained in charge of the
egtate,

The statements upon which the petitioner rolies are, that by an
award made by the arbitrator appointed in the partition suit to
decide all matters in dispute between the parties, and to earry out
the partition of the joint estate, the zemindaries belonging to
the estate have been parbitioned; that on the award being con-
firmed the receiver will be discharged as to such zewindavies: that
the share allobted to Srish Chunder will then pass inte the hands
of the executors, who are unfib to fake ohorge of it; that this
ghould be preventod by the appointment of the petitioner as
guardian,

It should, however, be stated that ponding this applieation the
award was remitted to the arbitrator for amendment and for
veconsideration as to certain properties loft wnpartitioned. The
result spprebended by the petitioner has thus been postponed,

The petitioner claims to be entitled to the order sought in the
presont application, both under the power which this Court has
under its Chayter, and also under the terms of the Guardians and
‘Wards Act. The infant, it is admitted, resides outside the Original
Civil jurisdiction of this Court, and the diffieulty I have in
proceeding wnder the juvisdiction given by the Charter is thisi=
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In the first place I am not aware of any instanse in which
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this Court has exercised that jurisdiction in the case of an infant TIxomn
residing outside the ordinary Original Civil jurisdiction of this MasTEm oF

Oourt, who is other than a Fuwopean British subject. And
further, it does not appear to be the practice of this Court, or of
the English Courts, to act in a summary way without suit in the
appointment of a guardian, except where no diffculty erises
in the administration of an estate. Here thero is an important
question arising as to whother there are mot mow in existence
persops in the position of testamentary guardians of the infanty ab
all events a claim is made on hehalf of Sarut Chunder and Indra
Ohunder that they are in that position, and I do not think I
should be justified in & summary procseding, under the jurisdiction
conferfed by the charter, to appoint a guordian as against those
persons. 1 mey also say, having regard to the terms of the
“ (tuardiang and Wards Act,” that even if the Court were now to
act under the powers conferred by the Charter, still, in exercising
those powers, it would not disregard, but as far as possikle follow,
the principles and procedure laid down in the Guardisn and Wards
Act, Coming to the terms of the Act, we find the definition
of the word ¢ Guerdian” in the 4th seotion of the Act as
follows :—* Gruardian means & person having the care of the person
of a minoy, or of his property, or of both his pexson and property.”
Now the question is whether, under the terms of the will
appointing the executors and defining their powers, guardians of
property within the meaning of tho Act have in fact been appointed.
By the second clause of the will the testafor appoints hig
uterine brothers, Poorna Ohunder Singh and Kanti Chunder Singh,
exeoutors, and diveets that his youngest brother Sarut Chunder
Singh, and bis paternal uncle’s son Inda Chunder Singh, who were
. then under nge, should on attaining their majority also become
execubors. : .
Their powers in connection with the estate of the testator ave
thus defined in the 10th clauge of the will: “If the party who
is entitled to the property be under age, then the whole of my
property will par © 7 -7 "y exeoutors, and until the
porson so entitled . . "1 tho full age of 21 years,
they shall menage all the property and the dufies of the
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1803  management and elucation of the seid son shall be conducted
Tx THE under the supervision of my wifo.” .
mamzeof  Now hat, I toke it, gives to the persons who are appointed
nglﬁfm exeoutors the care and managoment of tho propeaty nnil the
SINGI  jpfant nttains the full age of 21 yenrs, and I thevefore think this
appointment did constitute the exeoulois guordians within the
meaning of the Guardians end Waeds Act,

The 7th section of the Act provides that « where the Court is
salisfied {hat 1t is for the welfaro of & minor that an ordor should
bo made appointing a guardian of his porson or property, or,hoth,
or declating a person to be such o guardian, tho Cowt may make
an order accordingly ;7 and the second clause of the scotion says that
«gn order under this section shall imply the romoval of any
guardian who has not been appointed by will or other ingtrumeont,
or appointed or declaved by the Court.” This is controlled by
soh-section 3. Where a guardian has been appointed by will or
other instrument, or appointed or declared by the Cowmt, an order
under this section, appointing or declaring anothor pesson fo bo
guardian in his gtead, shall not be made until the powers of the,
guardian gppointed or declared as aforesaid havo cuased uwndor the
proﬁsions of this Aet.”

The present application is mob omo for tho romoval of Barut
Chunder Singh and Indva Chunder Singh: indeod, what has been
contended is that these persons are not tostamentary guardians of
the infont. Tt may be that it is nndosivable that the infont’s:
estato should, under present circumstances, and wntil the -oharges
made against Sarut Chunder Singh have beon determined, revert
to the core of Sarut Chunder Singh or Indra Chundor Singh, lub
that is & matter not before mo af the presont fime, and tho
arguments addressed fo mo, though they might perhaps bo of
considerable weight in opposition to an application for the dis«
charge of the Receivor, or in support of an application to continue
the Receiver, 80 far as the estato of the infant is concerned, and so
to prevent the property eoming into the charge of either of the
executors, do not assist the petitioner on the prosent apylieation.
1 therefore think, having regard to section 7, that I am ab present
precluded from making any appointment of guardians of the pro-
porty of the infant. As vegards tho application for the appoivtment
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of o guardian of the person of the minor, the Aet provides that 1503
the application should be mada to the Court in whose jurisdiction

] In tne
the minor rosides. HATTER OF
: Srisn
Thorefore, I think I have no power to make the orderasked for. Cuuy ez

The applieation must be dismissed and the costs of Smub Chunder Sovem
Ringh must bo paid by the applicant. The Recoiver, leing in
possession of the property, way right in appearing, and he will

be ab Liberty to pay bis own eosts oub of the estate, which will be

debited to the shura of the infant in the gomernl estate, The
Receiver will also Do at liborty fo pay the costs of Smrut Chunder

Singh out of the infaut’s share in tho gonoral estate.

Application refused.

Atto;‘noys for applicant: Mosses, Llenfry and Bose.
Attornoys for Lndra Chunder Singh : Mossys. Morgan & Co.
Attorney fov Surué Clunder Singl : Buboo & €. Chunder.
Attorney for tho Reeciver : Baboo Kully Nutly Mitter,

1. AT,

FOLL BENCH REFERENCE.

Bofore Sir W. Oemer Peothoram, Knight, Oliy/ Justice, My, Justive Prinsep,
M. Justice Pigot, My, Justice Mucphorson, and M, Justico Ghose,

SURJAN RAQT (Praxyesrs) ». BHIKARI RAOT swp ovnxes 1808
(Duruypanes)¥ June 16,

et e

Arbitration—Private arbitvation—dpplication to file private owerde
Objuntion bo wward, effeet of—Lower of CourbenCinil Procedure Code,
a0, 520, 621, 525, 628,

el by the ¥ull Bensh (Pexswmeay, C.J., and Privexe, Pisoy, Mao-
rurpson and Gruoss, J4.) 1

‘Where an application is made fo a Cowrt for fling a private award,
and objections arve raised in a verified written strtoment, and the objections
are suok a8 fall within section 521 of the Code of Civil Procedure, the
Cuourt is nob bound to hold its hand snd rejooct the applioation, bus it is

# Tull Beneh veferonco in Rule No. 1470 of 1802, in the mattor of suit 21
of 1892 in the Court of the Second Suburdinate Judge of Shahabad.
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