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though barred by limitation, is a pious duty, for the performance of
which a Hindu widow way alienate her husband’s property, and
the same view was taken of the law by this Cowrt in s unreported
case, being appeal from the Appellate Decres No. 45 of 1890 (1),
and that we think is the correct view of the law. As the Courh
of appeal below acoepts the fivst Cowmt’s finding as to the existence
of the debt, and as to its satisfaction out of the purchase money,
we think, upon the facts found in this case, we must hold that the
alienation by Umatara to the plaintiffs, eonveyed to them an
absobute title. That heing so, the decrce of the lower Appellate
Court must be set nside, and the case remanded to that Court for
the trial of the other questions arising in it.

The appellants will have their costs of this appeal. The other
costs will abide the result.
 Appeal allowed and case remunded,
o, B

Before My. Justice Ghose and Mr, Justice Gordon.

}iARA COOMAR SIBCAR (Prrirtoxer) ». DOORGAMONI
DASI (Osrrcror).®

Probate—Application for, wund grawt of, probate—Probate and Adminie
stration det (V of 1881)—Discration of Court as to refusal to grant
probate—Trecutor,

Where on application for probate by a person appointed executor by the
will, the genuinepess of the will is not disputed, and the applicant is a
person mot legally incapsble, the Court acling wnder the Probate and
Administration Act (V of 1881) has no discretion to refuse probate on the
ground #hat in its opinion the applicant is not & fit and proper person
to be appointed executor.

The facts of this case are set out in the judgment of the Lower
Conrt, which was as follows:—

“This is an applieation for probate of the will of one Dhan Krishna
Bivosr hy one Hara Coomar Sireax. The opposite party is one Doorgamoni,
widow and exccutrix of the said testator. The admitted facts are that

* Appenl from Qriginal Decres, No, 204 of 1892, agninst the deeree of
A, B, Slaley, Bsq., District Judge of Backorgunge, dated the 8th of July

1892,
(1) See note (2), ente p. 190

196

1803

Upar
Cuuypen
Cruckpg~

BUTKY
.
Asaurosy
Das
MozoMDAR, |

1893
Sept. 4.



196

1898

Haga
Coowmazn
SiroAn

Ue
Dooras-
30NT DasL

THE INDIAN LAW REPORTS. [VOL. XXI.

Dhen Krishna died in 1296 (1889), leaving a will under which Doorga.
moni and one Jagobundhu were to be his excculors, and Hara Coomar Sirear
was to colleet rents under them as manager of the estato; and that on the
death of Jagobundi, Hara Coomar was fo become exccutor. Jagobundhu
and Doorgamoni obtsined probate, Jagobundhu died on the 1dth of
Aghran 1208 (20th November 1891). Now, in accordance with the will,
Hara Coomsr asks to be uppointed cxocutor in place of the decessed
Jagobundhu, This is resisted by the cxecutrix on the ground that uniil
Hara. Coomar renders accounts of his colloctions he ought not to bo
dppointed exeeutor. Hara Coomar denies having made any collections,
The svidence produced, in my opinion, sufliciently proves thut Hara Copmar
Thas made collections, Reeeipts given by him to tenauts amounting to nearly
Rs. 160 Liave been proved. Ho admits giving them, bufb donies taking the
money, and says he only signed for Jagobundhy, who took the mousy. He
has not produced any evidence to support Uhis stetement. A fenayt hag
in respect of three of the roceipts sbated that hopeid the monoy to Tlars
Coomar bimsell. But the cvidence which is eonclusive agninst Hura
Coomar is that of Babu Kali Coomar Bose, pleader of this Court, and
Bhugwan Chunder Guha, a rospectablo talukdar. These state that o
Coomar agreed to give the excoutrix sccounis from tho desth of Dhan
Krishna, the testator, in their presence, und admitted tho collections,
Under thess eirenmstances it would, in my opinion, be inequitable to
appoint Hara Coomnr ogecutor. Ho lus made collections and denied them
undertaken to render sccounls aud has failed to redeom his promise,

-No law Las boen shown me which requires me to uppoint him under such

cireumstances as executor, To appeint him as exeeutor now would be to
the detriment of the cstate, and would enable him to resist the demand of
the execulrix for accounts and sottlewent. The application is accordingly
dismissed with. costs.” ‘

From this decision Ifara Coomar Sivear appoaled to the High
Court, on the grounds that the Judge Lud ervod in law in
refusing probate to him in spito of his uppointmont as excoutor
under the will of the testutor; that the voasons assignod by the
Judge for refusing probate wero noither valid nor sufficiont ; and
thet the Judgo hed erred in holding that to appoint the
petitioner “as exocutor would ho to tho dotrimont of the ostato and
would enable him fo resist the demands of tho cxecutrix for
accounts and settlemont.”

Babu Jugesh Chunder Roy for the appellont.

Babu Srinalh Das and Baln Chunder Kant Sen for the rospon-
dent.
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The argumenty ave sufficlently stated in the judgment of the
Court (GosE and Gornow, JI.), which was as follows :—

This is an appeal from an ovder of the District Judgs of Backer-
gunge dismissing an application for probate of the will of one
Dhan Krishna Siroar. The applieation was made under the
following civoumstanees:—Dhan Kvishna Sivear died on the 3rd
April 1889, On tho 27th March 1839 he axecnted a will, which
woa duly registered on the 29th of that month. By this will, he
devised the bulk of his estate fo his minor grandson Pratap Chandra
Bircar, and he appointed as his executors his brother Jagobundhu
Sircar and his wife Doorgamont; and he also appointed hig nsphew
Hara Coomex Siroar (son of & decessed brother Tarini Charan
Sirear) to manage the collection business of his estato: and the
last paragraph of his will runs thus :—¢If hefore Sriman Pratap
Chandra Sivcar attaing mejority Jagobundbhu diss, then Hara
Coomar Sireor will be executor in his placa; and in cege of
Doorgamoni’s death the minor’s me "er Nistarini will be exeontrix
in her place. De it noted that there must be two executors in the
way stated above to the ¢jmali estate 4ill Siiman Pratop Chandra
Siveor atteing majority.”

After the death of Dhan Krishna, Doorgamont and Jagobundhu
opplied to the Distriet Judge for probate of his will, which was
granted to them on the 25th June 1889, Jagobundhu died on the
20th November 1891, and on the 17th Februsry 1802 the present
application for probate was filed by Hera Coomar Sivear, The
application is opposed by Doorgamoni, the widow of the testator
and solo swrviving execubrix, to whom, as we have already snid,
probate was granted jointly with Jagobundhu on the 23th June
1889. The grounds on which she opposes the application are that,
although the applicant has as manager been making collections of
the rents of the estate for the yeas 1296 and 1207, ke has omitted
to submit to the executors any nocounts of those collections ; that he
has misappropriated a large sum of money belonging to the estate,
and hes refused to render accounts; and that for these remsons he
has eaused loss to the winor and is not n £t and proper person to
be appointed cxecuter. Tha appaicant tnva Coomar denies having
made any collections. o gave his evidence and several witnesses
were examined for the objector; and the learned District Judge finds
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on this evidence that Hara Coomar actually made collections from
the tenants of the estato, and he underbook to render nccounts and
hos failed to fulfil his promise, and that under these ciroumstances
ho is unfit to be appointed executor. “To appoint him,” says the
District Judge, “as executor now would be to the detriment of the
estate, and would cnable him to resist the oxecutrix’s demands
for accounty and settlement” The District Judge accordingly
dismissed Hara Coomar’s application, and he appeals.

The District Judge’s finding of fact is not challengod bofore us
on appeal, but the lenrned pleador for the appollant avgues that the
District Judgo had no disaretion to refuse probate; in other words,
thet os the genuinenoss of the will is not disputed, and the
potitioner is not logally incapable (e.g., ho is not o minor or of
unsound mind), the District Judgo was bound to give effcet to
the wishes of tho festator as expressed in his will appointing the
petitioner as oxccutor on tho death of Jagobundhu, and therofors
to grant probate to him.

‘We have corefully considered this question and we think
that this argument is sound. We have hbeon reforred hy the
loarned pleaders on both sides to several seetions of the Probate
and Administration Act, V of 1831, as bearing wpon this paa:;
tioular matter, but wo are unable to find any provision in the
Aot which gives the Distriet Judge sny disarelion fo refuse an
application for probate by an oxecutor nomed in the will on the
ground that, in the opinion of the Judge, he iy not o fit and
proper person to bo entrusted with thot office. It is noteworthy
that, under the Aet, probato can only be revoked for “ just canse™
(see section 50), and that unfitnoss or incompetency of an oxecutor
does not fall within tho meaning of “just causo” as exploined in
that section; so that apparently an executor, howsver unfit or in-
competent ho may bo, cannot be removed by the Court from his
post, though no doubt he may be romoved for the reason given by
the Judge for holding tho petitioner in this caso to be disqualified,
viz., the omission fo exhibit an account of the assets which have
come into his hands. Dub this refers exprossly to tho revoation
of o probate aftor it has been granted, and can Liave no application
to the conduet of the exeoutor before the probato is granted, and
wuoh lesz to the conduct of & person, who, like the petitioner,
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oooupied the position of a manager, Again, seetions 22, 41, and
85 of the Act give the Court diseretion to grant to any one of the
persons entitled to the estate of an intestate, or to & third party,
letters of administration, or to make an order rofusing fo grantany
application for lelters of administration. But the Act nowhere
provides for any such discretion being exercised in the case of an
application for probate by an executor named in the will and
considered qualified by the testator to act as such. And we do not
think that o Court acting uwnder the Probate and Administration
Act has any more digeretion than a Cowrt of Probate has in
England, where if seems to have been held that o person convicled
of felony, or one who is attainted or outlawed, may maintain & guit
for establishing the validity of a will by which he is appointed
oxecufor (see Smethurst v. Tomlin (1), In the goods of Samson (2),
and Williams on Executors, 8th ed., Vol. I, p. 239).

The learned pleader for the respondent contends that an executor
isin fact a trustee, and that as such & Court of Equity can either
gront or refuse him probate af ity discretion. 'We think, however
that this contention is nobt sound. An exeecutor may no doubt
be regarded as ocoupying the position of a trustee for the pur-
pose of administering the estate, and he may also be a trustes
under a will appointing him executor and creating the trust, but
that is quite a different matfer from saying that an executor gud
exeontor is o trustee.  The true posifion, powers, and duties of an
exocutor are esgentially difforent from those of a trustee. We
think, therefore, that the District Judge was bound to grant
probate to the applicant in this case. As to tho observation of
the Distriot Judge that to appoint the petitioner to be an executor
would be to the defriment of the estate, and would enable him fo
resist the exsoutrix’s demand for accounts, all that we need say
is that such a consideration cannot and ought not to influence the
action of the Court when the pefitioner was named as an exscutor
by the testator. Whether or no the petitioner may e compelled
to render accounts in a suit properly framed for the purpose by
the execufriz, or how otherwise the monies in his hands may

(1) 80L. J. Pro., 269 ; 2 Sw. & Tr., 143,
(2) L.R, 3P, & D, 48,
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1803 be vealized, is, however, a question which we are not called upon

i diseuss in the present case.
Coowar  The appeal will accordingly be decreed. The applicant will be
Sn,ff“ granted probate of the will of Dhan Krishna Sircar, and we
Doogea-  think the proper way to give effect to this order will be to substitute
5O DA o applicant’s name for the name of Jagobundhu, deceased, in
the probate alveady granted to him and Doorgamoni jointly, and
which we observe was filed in the Court of the District Judge with

the application in this case.

‘We make no oxder a3 to costs. .
Appeal allowed,
V. W.

ORIGINAL CIVIL.

Before Mr, Justice Sule,

1803 CLARK ¢. ALEXANDIR.*
Sept, 8.

Sale in exesution of decroe —Rateable distribuéion=—Attachment of salary
—Civil Procedure Code, 1882, ss. 285, 296-dAttuckmont by Small
Couse Court—Transfer of decroes to superior Court,

Proctice of the Calentta High Court in favour of the principle of rateable
distribution amongst all the attaching creditors, without any sueh condition
as tho {ransfer of the execution proceedings to the suporior Court, ndopted
and held supported by the eases of Gupee Nath Acharje v, Aeheha Bibee (1),
Bylant Nell Shaha v. Rojendro Nurain Kui (2), snd Blugwan Duss
Bogla v. Bunko Behary Bajpie (3).

Muitalugiri Nagak v. Muttogyer (4) and Nimbaji Tulsiram v. Vadia
Venkati (8) not followed,

Ox the 13th February 1803 tho plaintiff obtainod in the High
Couart a decroe agninst the defendant for Rs. 9,070-4.

In exeoution of this decree, undor an order of tho 11th Amil
1893, the plaintiff attached a moiety of the salary of the defondant,
who was o member of tho Dengal Pilot Sorvice, and in accord-
ance with an order obtained by the plaintiff on the 22nd May
1893, tho Accountant-Geeneral on the 4th July paid into Court

# Original Civil suit No. 80 of 1893,

(1) 1. 1o R, 7 Cale,, 583 (3) Snit No, 180 of 1884, wureported,
2} L T R, 12 Cale,, 883, (4) L L. R, 6 Mad,, 357,
() I L, B, 16 Bom,, 683,



