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and carrying on the manufachuro of laxd on the hill. The snit of
“the plaintiffs as agaiust the Rajoh defendant having failed, they
must pay lus costs in this and in tho Lower Court. But they will
bo entitled to their costs a3 against Mr. Boddam in both the

Courts.
Deerce varied,

J. V. W,

Before Mr. Justice Macpherson and M. Justice Banerjee.

UDAI CHUNDER CHUCKERBUTTY Awp ANOTHER (Pramwrivrs) ».
ASHUTOSH DAS MOZUMDAR (Drrenpaxt)* °

Hindy low—Widow~Alienation by Lindu widow—~Legal necessity—Pil.
grimage never carried out— Debt barved by limitation.

Tho payment by & Hindu widow of her Lusband’s debts, though barred
by limitation, is & pious duty for the performance of which a Hindu widow
may alienate hor property.

Climaagi Gubind Godbole v Dinkar Dhoundes Grodbole (1) nnd Tuwing
Prasad Chatterjee v. Bhole Nuth Mookerjes (2) {ollowod,

Tn the ease of an alienation by a Hindw widow of her hushand’s proporky
on the ground of legal necossity, the alienee is sufliciontly protected if ho

# Appeal from Appellate Decroe No. 1640 of 1891, against the dooreo
of Babu Nobin Chunder Gangooly, Subordinate Judgoe of Tippera, dated
the Tth of July 1891, reversing the decroe of Babu Iuro Mohun Boss,
Muusif of Kushba, dated. the 318t of July 1890,

(1) L. L R, 11 Bom, 320,

(2) Appeal from Appeliate Docrce No. 45 of 1890, decidod by Tomengax
and Gxmosz, JJ., on 28th August 1891,

The judgment of the Court was as follows ;—

This wag a suit brought by the revorsioners 1o tho estate of one Mahg.
nand Chatterjee in rospeet of certain proporty alienated by Rohini Debi,
who was the widow of Mahanand ; Rohini Dobi having died in the month
of Aghran 1288 (November 1881), that is, 39 years subsequent to the death,
of her husband, who deceased in the yoar 1240 (1843).

The defence was that the alienation was made for legal necessity and
to enable the widow to perform o pilgrimage to Gaya and ulse for her
own maintenance. Thero was a further contention that tho plaintiffy were
estopped from bringing this suit by certain conduet of tho plaintill Tarini
Prasad Chatterjes, who suos for himself with his minor brothers, The
lowor Courts have concurrenily dismissed tho plaintiffs’ suit, The Court
Delow found that tho alionation was offected by the widow in order to
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satisfies himself by dond fide onquiries of the existence of anch necessity,
although he may be in fact mistaken, He has not to see to the applica-
tion of the monoy.

Tar facts of this case wers a5 follows 1—

The defendant at the end of 1294 (1887) purchased 10 kanis of
rent-free land at & sals held in exeeution of decree for arrears of
vent ot an enhanced rabe passed against the former tenant. As the
defendant did not pay any rent, the plointiffs brought o suit, on the
25th July 1888, for srrears of rent, the amount claimed being
Rs. 57-13-8, and for khas possession. The defendant pleaded that
he was not liable for the rent as the plaintiffs’ purchase was from

obtain funds for the purpose of paying oft her late husband’s debts, and for
hex own pilgrimage to Gays. In appeal it has heen eontended that the Court
below was wrong in treating the husband’s debbts as forming any legal
necessity for the nlisnation, inssmuch as the debts were barred by limit-
ation. The alienation in guestion was only a mortgage, which was effectad
in the year 1279 (1872), and npon that morfgage the mortgages obtained
& deeree and got the property sold. 'We think, however, the Distriet Judgé
wag right in holding that the husband’s debts were sufficient to authorize the
widow to raise the money in question by movtgaging property. Although
the debts were barred by limitation there was, by Hindu law, & moral
obligation upon the widow to satisly the debts, if she was in possession
of the assets of her husband. The authorities upon this question ave :
Bhala Nahana v. Parbhy Hari (1), Chimneji Gobind Godbole v. Dinkar
Dhonder Godbole (2), Bhuu Babaji v, Gopale Makipati (3), and Hondeppe
v, Subba (4). These eases directly support the ruling of the Judge of the
Conrt below, On the other hand, his attention and our attention has been
called to the oasos of Ram Chuwwn Pooree v. Nunhoo Mundul (5) snd
Melgirappn v. Shivappe (6). We think, however, that these cases are nob
in point, and that we are right in following tho authorities cited on the
other side, The case of Melyirappa v. Shivappe was considered later in
the cage of Bhau Babeji v, Gopule Makipati (3).

As to the pilgrimage to Gaya, that was no doubt also a pious duty on the
part of the widow, and justified her incurring some debts to be a chage
upon her hugband's estate. It is not necessary, therefore, to consider the
question of estoppel, as to which we may say we are nob entirely in agree-
ment with the Court below. Bub upon the other grounds stated, we think
the decree of the lower Appellate Court was vight in law, and this appenl
must be dismissed with costs..

(1) 1. L. B.,-2 Bom,, 67, (4 I. L. R, 18 Mad,, 189,
(2 1. L. B, 11 Bom,, 320. (6) 14 W, R., 147,
(3) 1. L. RB., 1! Bom, 324, (8) 6 Bom, A. O, 270,
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one Umatara, & Hindu widow with only-n lifo interest, and that
ho had himself purchased the talul from tho reversioners,

The Mungif held, without going into evidence, that, s the defend-
ant had purchesed the holding in execution of a deoree for its
arrears, he had himself oveated the relationship of landlord and
tenant, and gave the plantifls a docreo with costs. On appeal, the
Subordinate Judge reversed the Munsif’s finding, and remanded the
cage for re-trial, on the ground that in o suit for rent, where the
plaintif’s xight to the rent is disputed, i is incumbent upon the
Court to determine that question hofore a decreo ean be passed’in
the plaintiff’s favour. On the re-trinl the Munsif gave the plain-
tiffs a decree on the ground thet their title was o good one, as
they had purchased from a Hindu widow who sold the property
in order to quidate her husbend’s debts and for purposes of a
pilgrimage to Gaya which, however, sho nover carried out. On
appeal, the Subordinate Judge reversed the finding of the Munsif
on the grounds that there was no legal necessity, as the widow
did not go to Gtaya on pilgrimage; that tho debt of her husband,
which she pa‘d, was a debt borred by limitation ; and that she did
not need maintenance a8 her brother wag maintaining hor.

Trow this decision the plaintiff appesled to the High Cow.
Babu Golinda Chunder Das for the appellants. ,
Babu Durga Mohunr Dus for the respondent.

Babu Gobinde Chunder Das :~The sals by the widow was made
for valid reasons, which amounted to legnl necessity, and il so, the
plaintiffs’ title is & good one. The alienation to the plaintiffs was
made for three reasons—1st, to perform her husgband’s shrad cove-
monies and to go on pilgrimageto Gayn ; &nd, in ovder to pay her
husband’s debts; nod 8xd, in orderto maintain herself. The lower
Axppellate Court accepts the fact of the cxistenco of the debts and
that thoy were satisfied, but holds that as thay were harrod by limit-
ation, there was 1o necessity to liquidate them. Limitation does
not affect the sacredness of the obligation to liquidate the debts;
besides, it has been held in Chimmaji Gobind Godbole v. Dinkar
Dhondev Godbole (1) and Tarini Prasad Ohatlerjee w. Bholy Nath
HMookergee (2) that the payment of the husband’s debts, though

{1) L. L. R, 11 Bom.,, 320. (3) Soe note (2), ante p, 190,
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barred by Limitation, is a plous duty for the performance of which
a Hindu widow may alienate her hushand’s property. That alone
is sufficient to make the sale to the plaintiffs a good one. The fact
that the plaintiff did not go to Gaya doss not affect the question of
legal necessity, her intention was to go and the sale was made for
that purpose, but she liquidated her husband’s debts first. Then
there was the further ground that she alienated the property for
her maintenance which she was legally entitled to do. For these
reasons it should be held that the sale conferred & good title on the
plaintiffs,

Babu Durgy Molun Das for the vespondent :—The main ground
which was supposed to form the necessity for the widow selling the
property, was that she wished to go to Geya to perform the shiad
oeremonies of her hugband. It is admitted that she never went.
Therefore that necessity nover existed. If the purchase money
was given to her for that purpose, it should have besn used in that
woy. The second alleged necessity, namely, to liquidate her
husbands debts, is also nob tenable. Tu the fust place, the debts
in question were barred by limitation, and there was no necessity
to pay them as they could never be demanded, and the person to
whom tho money was due was her own brother. That necessity
therefore was not a valid one. Hor last ground for selling was
also & false one, as she was being maintained by the very brother
to whom she paid the amount to Hiquidate her hnshand’s debts,
No legal necessity ever existed, and the sale was a fraud on the
reversioners,

The judgment of the Cowrt (Macrnersow and Baversze, JJ.)
was a8 follows 1 —

The plaintiffs as purchasers of a rentfree tenure from one
Umatara, the widow of Bholanath Chuokerbutty, fo whom the
tonure originally belonged, hrought this suit for avrears of rent
due in respect of a jote situated within the rent-free temure.
The defendant, who had purchased the jofe in execubion of a
decreo for avrears of rent against the former jotedar, and who
hod subsequently purohased the rent-free holding from the rever-
sionary heivs of Umatera after her death, vesisted the plaintiffy
olaim, on this ground, amongst others, that the plaintiffs did not
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noquire any litle by their purchase from Umatara which could be
binding against the roversioners, and that, upon Umatara’s death,
they had ceased to bave any inferest in the rent-freo holding.

The Arst Court decided the question thus raised and the othex
questions avising in the case, in favour of the plaintiffs and gave

them e decres.
On appeal, the lowar Appellate Court has held that the plaintiffs

did not noquive, by their purchase {rom Umatara, any interest
in the rent-free holding which could be binding on the vever-
gioners, as there was no roal necessity for any alienation by hor;
and thereforo, withont going info the other questions arising in the
case, it has dismissed the suit,

In seoond appeal 1t is contended for the plaintiffs, that {he
lower Appellate Court was wrong in law in holding that thesale
by Umatara was without necossity ; and wo think this contention
is sound,  The learned Subordinate Judge observes with reference
to the two purposes for which the sale was made, eis., the
performance of Umabmra’s -hushand’s shrad at Gaya, and the
payment of his debts, that as Umatara did not go to Gaya, and
as the debts were barved by lmitation, the alleged necessity fox
the alienation did not exist,

With regaxd to the first matter, the learned Subordinate Judge
observes, ¢ when the widow did not go to Graya, she had no neces-
sity for the zale. Insucha case, I think the purchaser ought to
gee that the widow really goes to Gayn, snd does nob cheat the
reversioner by false protext.”

We do not think that this view of {the law is corveet. In cases
like this, if the purchaser belicves in good faith that the widow,
when making tho alienation, professed to do so for the purpose of
1ajsing money, for going to Gayn and performing Lev husband’s
shrady be is nob bound to seo to thoe applieation of the purchase
monoy. ‘

Then as 10 tho second point, we think that tho learned Subordi- -
nate Judge is equally in crmor. It hos been Leld by the Bombay
High Court, in the case of Chimmaji Gobind Godbole v. Dinkar
Dhondgv Godbole (1), that the payment of the hushand’s debts, |

(1) I L. R, 11 Bom,, 220,
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though barred by limitation, is a pious duty, for the performance of
which a Hindu widow way alienate her husband’s property, and
the same view was taken of the law by this Cowrt in s unreported
case, being appeal from the Appellate Decres No. 45 of 1890 (1),
and that we think is the correct view of the law. As the Courh
of appeal below acoepts the fivst Cowmt’s finding as to the existence
of the debt, and as to its satisfaction out of the purchase money,
we think, upon the facts found in this case, we must hold that the
alienation by Umatara to the plaintiffs, eonveyed to them an
absobute title. That heing so, the decrce of the lower Appellate
Court must be set nside, and the case remanded to that Court for
the trial of the other questions arising in it.

The appellants will have their costs of this appeal. The other
costs will abide the result.
 Appeal allowed and case remunded,
o, B

Before My. Justice Ghose and Mr, Justice Gordon.

}iARA COOMAR SIBCAR (Prrirtoxer) ». DOORGAMONI
DASI (Osrrcror).®

Probate—Application for, wund grawt of, probate—Probate and Adminie
stration det (V of 1881)—Discration of Court as to refusal to grant
probate—Trecutor,

Where on application for probate by a person appointed executor by the
will, the genuinepess of the will is not disputed, and the applicant is a
person mot legally incapsble, the Court acling wnder the Probate and
Administration Act (V of 1881) has no discretion to refuse probate on the
ground #hat in its opinion the applicant is not & fit and proper person
to be appointed executor.

The facts of this case are set out in the judgment of the Lower
Conrt, which was as follows:—

“This is an applieation for probate of the will of one Dhan Krishna
Bivosr hy one Hara Coomar Sireax. The opposite party is one Doorgamoni,
widow and exccutrix of the said testator. The admitted facts are that

* Appenl from Qriginal Decres, No, 204 of 1892, agninst the deeree of
A, B, Slaley, Bsq., District Judge of Backorgunge, dated the 8th of July

1892,
(1) See note (2), ente p. 190
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