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1893 D E T O P U T  SINGH and othebs (Piiiu'tiii'ps) «. I ’A RESH  HATH 
Mtireh 28. SINGH asb  ANorran (DisifESDAMTs),'*

Pai'tics—Sidt hf sD-mo of a class as repjesenfatives of elass~Suit hy nu­
merous ^plaintiffs—Civil Proi'edure Code, 1883, s. SQ~Leave to insUtuU 
m it ~ E ig U  of suit.

Section 30 ot the Civil Pi'ooBclnro Code does not requiro an “ express " 
Ijeriiiission to bo recorded by tlio Gouvt, but i£ suoli permiaaiou can ba 
well galhexed from the proceedings o£ the Coart in which the suit was 
insUtuted, aa AjipeUate Court may (where an obiGctimi ilio-i no permission 
was giTeii is talisn on appeal) infer from such pi'oeoodmgs that permission 
■was really granted.

The iiclim  of Stuart, (J.J ., in E ir a  L ai 7, Bhairam  (IJ dissented from.

T he only point materia] to this rrport was as to whetier the 
permiBsioii of the C W t lancler section 30 of the Civil ProGedure 
Code to institute a snii; must be one espreBsly giTen aricl recorded 
by the Court, or whBtlier it may be a constniotive permission. 
For tMs purpose the facts are Bufficieully stated in the judgment 
of the Court.

Mr. Woodrofp, Dr. Bash Behciri Qhosp, Bahu Bim'lta Naih 
Olmko'biitfy, and Babu Madhabamnd Bysack for tho appellants.

Mr. Jackson, Mr. T. A . Jpear, Bahu Tnnik Nath Sen, Babu 
MoMni Mohan Boy  ̂ Babu Mqjendra Nath Bona, Babu Dmrlca Naih 
Mxikn-jee  ̂ M o u lY ie  Mahmml Yi‘suff\ Babu iTnriow Sindhu Muhrje-s 
and Babu Jogendm Ohaadm Qliose for the respondents.

On the point of laiv as to seoli&n 30 of the Code, the folbwing; 
cases w e  cited ;— The Oriental Bmik Gorpumtion t .  Qoiind Ball 
^eal (2); Jan  AU v. Bam Ncdh Mmdul (3 ); Qeereebalk Balm  v.

*  Appeal from Original Decree 1 No. S80 of 1890, against tho decree of 
0 . B. Garrett, Esq., District Judge of 24-Porgminahs, dated the 8th of 
Seplember 1890.

(1) I, L, E ,, 6 AIL, C02. (2) I. L . E„ 0 Calc., 604,
(S) I, L. E „  8 Onlo., 33.
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Chunder K an t M ookerjee [ I .) ; H aradhone Dass^v. R am dot/al R a i  ( 2 ) ; 1893

N iiy a n m d  Qhose v. Mohendro K risto Qhose (3) ; and H ira  L a i  v. jjhunp-dt 
Shaii'on (4). SiKaa

{ ] )  L  L . E . ,  11 C alc., 213.

(2 ) Appeal from appellate decree N'o. 176 of 18S9, decided on 25th 
February  1890, by Priusep  and Trevelyan, J J ,  I t  was a suit by two 
persons fo r possessi’on of certain lands alleged in the plaint to  be the 
commoa property of the residents of three villages, and t i e  place wliere 
tlie rem ains of religious devotees nere interred, and the plaint stated 
th at the said land had been from  a  lonf; tim e assigned for the perform- 
anoe by the people of the said villages of “  H a risa n k ristu n , ”  and for 
the maliing of oiSerings to M ohaparbhii;  that the plaintiffs, and before 
them  their ancestors, had been from time imm emorial in open and uninter­
rupted* enjoym ent o£ the said rights, and th at the defendants had prevented 
them from sueh enjoyment of their rJghtsf, and had thereby dispossessed 
the plaintiifs. The plaint prayed that the land m ight be declared to he 
the common property of the residents of the three villages. Both the 
Low er Courts held the suit to  be not maintainable, inasm uch as the 
plaintiffs were suing as representatives of the residents of the three 
villages, and had not obtained the permission of the C ourt under seotioa 
3 0  of Code to  institute the suit. The H igh  C ourt dism issed the 
appt Ĥ ing that the view of the Low er Appellate Court was correct.

(3) - ppeal from order N o. 368 of 1888, decided on 20th  F eb ru ary  1889, 
by Pigot and Beverley, J J .  In  this case the plaintiffs sued on behalf of 
themselves and other villagers for a declaration of their right to use a road  
running o re r a piece of land belonging to the defendants, and to remove 
an obstruction placed by the defendants on it. T he first Court held that 
the suit was not maintainable with reference to  section 30  of the Code, 
as the permission of the Court to  sue had not been obtained. The Low er 
A ppellate C ourt reversed this decision and made an order remanding the  
case to the first Court. On appeal from this decision the H igh C ourt said, 
“  As we read  the plaint, this is a claim arising o a t of a user extending over 
a period of 20  years by the inhabitants of a p articu lar village to the right 
of w ay which is claimed ; this is not a public road as stated  in the plaint, 
though it m ay  well be th at, having regard to the special term s of section 133 
of the Criminal P roced ure Code, it  might have come under the term s of 
th a t section, which is perhaps not confined to what are strictly  highways 
in E n g la n d ; b ut although not, strictly  speaking, a highw ay, i t  is a path  
in which a  large class of persons specified in the plaint are  interested, and  
under these circum stances we think th at the claim  having been stated, the 
rig h t alleged, and the w rong asserted, as they  are in the plaint, the suit 
m ust be considered to be a suit brought on behalf of the class of persons 
specified in the plaiut, and as leave was not given under section 30 of the  
Civil Procedure Code, the suit cannot bs properly m aintained.”
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(4) I. L . H,, 5 All,, 602.
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1893 TKe judgment of tie  Court (̂ Petheuam, O.J., and Ghose, J.)

-̂as as f o l l o w s . , , , .
SiNQH Tiiia appeal arises out of a suit instituted by five mdmduals,

P aê esh Eoy Db.UB.piit Singh BaTiadur, Eoy Boodh Singh Bahadur, Eoy 
Budri Das Bahadur, Bahu Hira L a lJo h iry  and Bahu Surbosukh 
Kootari, on hehalf of the Jain Situmbary Society, against Eajah 
Paresh Nath Sing and Mr. E . H . Boddam.

The case mads in the pM at ia, that tho Jaina foUo'win.g the 
Situmhary faith from a very anoiout time, held under tho Maho- 
medan GoYom m ent, and etill hold, exolusivo po&session of the 
Paresh Nath hill and the plain below, in the distriot of Ilazaii- 
bagh; that they used the said hill as a placo of worship, devotion, 
and pilgrimage, and have oolistruotod buildings and sest up 
thaliurs at their own cost. The plaint then goes on to refer to 
certain suits and proceedings in Courts between the Jains and 
the Eajah defendant, 'which will be noticed later on in detail, as 
also to an agreement by way of amioablo settloment, which wag 
e.ntered into between the parties on the 19th Xlay 1893 ; and to 
a further agreement on the 21st Septembsi,' 1878, conrirming and 
ratifying the agreement of May 1872, and it (tho plaint) then 
states that on the 14th Ootober 1876, tho Eajnh, alleging that 
the hill Paresh Nath appertained to Q-odi-palgiinj, unlawfully 
gTanted a lease to Mr. Boddam, oonforriug oa him tlie right to 
Eolect 2,000 acres of land on the said lull, and use the same for 
any purpose that he (Mr. Boddam) might chooso; that tho defend' 
ant Boddam took the lease with full notico of tho agreement 
entered into between the Jains and tho Rajah ; tliat ho has taken, 
possession of the 2,000 acres of land on tho hill and the plain 
below, and has set up a manufactory of liog’s lard on tho hill 
thereby not only trespassing on tho lands belonging to the Situm­
bary Jains, but also desecrating thoir plaoo of worship, devotion, 
and pilgrimage, creating a miiaanco, and wounding their roligious: 
feelings. The plaintiffs then procood to stato tliat under the 
terms of two imperial grants mado to tlio Jain Silmiibary scci), as 
well as in aceordanco with tho agrcoments conio to botwoen the 
Jains and the Eajah dofendaut, Mr. Boddam ia not entitled to , 
carry on the mami.faeture of hog’s lard on tho liilL They, how-, 
ever, allege in one portion of tho plaint that the fjaid (sgropnient '̂
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of 1872 and 1878 e&ofced only an amicaWe settlement as regards 
the matter of the oJferinga made in the templea on tlie liill, and ’ 
ihat Hurruci Chaud Goleolia, tte  exeoutant of the agreement 
on behalf of the Jains, had no authority to hind the Jains by the 
concession of any other right in respect of the hill belonging 
to the Jains, and that, therefore, the Jains aa'e not bound by any 
agreement except as regards the oiiorings. I t  is further alleged 
that the Eajah has, by the grant of the lease to Mr. Boddam, 
violated the terms of the agreement, and, therefore, they (the 
Jaina) are no longer bound thereby. The plaint oonokdes by 
asking for a declaration that the Eajah had no right to grant the 
lease to Mr. Boddam; and that, therefore, the lease is invalid and 
ineSeotual; for the ejectment of Mr. Boddam from the land in 
his possession; and for a perpetual injunction to restrain Mm 
from carrying on the manufaoture of lard, or any other trade 
ofiensive to the religious feelings of the Jains, upon the hill,

' There is one paragraph in the plaint which it is neoessaiy to 
refer to particularly, ijk., the 15th paragraph. In  this it is stated 

;that the Situmhary sect of the Jains, which consists of numerous 
'1 persons having the same interest in the suit, crave leave to institute 
i t  on behalf of all persons so interested under section 30 of the 
Code of Civil Prooedm'e, in the uame of the aforesaid plaintiJfs.

The suit was defended by the Rajah upon the gwund that the 
Paresh Nath hill and the plain below did not belong to the Jains, 
but to him ; that the place of worship on the hill was a place of 
worship not only of the Situmbary sect, but also of the Digum- 
bary and other sects of Ja in s; and that therefore the plaintiffs, 
who represent only one section of the Jains, had no right to bring 
the suit; that the title deeds upon which the ijlaintiffs rely in 
support of their case were untrue; that hy the ikrarnamahs of 
1873 and 1878 he was not prohibited from granting this lease in 
favour of Mr. Boddam; that the claim was barred by limitation ; 
that he (the defendant) had committed no improper act whatever, 
but that, on the contrary, he was a friend of the Jain  community; 
and that if the defendant Boddam had committed any improper 
act on the hiU, there could be no objection to the same being 
stopped by the Court; and lastly, that the plaintiffs were bound 
by the agreements come to between the parties in 1872 and 
1878, Hm’rack Ohand Golechf? haying then been the manager.
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189S Tlie other defenclantj Mr. Boddam, supported generally the

~Dnp~nr ^  written statement of Ms lesBOr, t ie  E a jah , and stated that the
SiNM Eajah had, previous to the grant to him of the lease of 1876,

Pamsh executed, iu favour of one Mr. Peppe, a lease on the 7th Septem'ber
Nath I8 7 i ;  that Ml'. Peppe had assigned a moiety shai’s to this defen-
Singh i

dant; that he obtained an assignment of the other moiety from
the assignees of Mi*. Peppe, and that then he received in October
1876 a mohirrari patta of 2,000 acres of land covered hy Mr.
Pepp^’s lease from the Eajah; that ho was at liberty to use the
said land in any manner he pleased; that ho oan’ied on the
manufacture of hog’s lard at a place very far removed from
ths temples on the Paresh Nath Hill; that this caused no
nuisance to any pilgrim, and that it m s  no doseoration of the
holy place.

The suit was instituted iu the Court of the Deputy Commissioner 
of Hazaribagh on the 1st October 1888; and on the p)laint being 
presented, the Court made the following order:— ‘‘ Plaint to recover 
possession of land held by defendant No. 2, praying that under 
geotion 30, Civil Procedure Code, the plaintills might be permitted 
to carry on the suit on behalf of the Jain Situmbaxy society, 
tend further pxaying that a temporary injunction bo issued to the 
defendant No. 2, restraining him from carrying on the manufac­
ture of hog’s lard and other trados oflonsivo to the religious 
feelings of the Jain Situmbary society, and tho plaijit being duly 

' stamped and verified by the plaintiffs, suit to bo registered, 
Bummong be issued to defendants for first IxQaring on. the 3id 
December 1888. Notice to be published uudcr sootion 30, OivU 
Procedure Code, at Madhoobun, in tho Oulonita Qazctto and the 
Behar H erald,‘caWing for objootiona to tho granting of the per­
mission asked for u.nder section 30, Civil Procedure Code, and an 
ad interim injunction to be issued on defondant No. 2, restraining, 
him from carrying on tho manufacturo of lard or other trades 
oiiensive to the religious feelings of the Jain  Situmbary society , 
till the decision of the suit.”

A-gainst so much of the ordoi as granted an injunotioE against 
him, Mr. Boddam presented a petition to this Court, and on the 
13th. ]?ebruaiy 1889, a Divisional Bencli of this Oovirt (PiaoT aiid' 
Bevbblev, J J . )  set aside the said order and dircotod that tl].0' 
injuaetion be dissolved, and upoK application made about the

184 t h e  INDIAN LAW EBPOETS. [VOL. X X I.
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same time by the sama person, tlie case was ordered to be trans- 
fsryed from tlio Oomt of HaKaritagli to tlie Gom't of the District' 
Judge of 24-Perg’uniialis.

On the S9th Jime foUowing, tlia Distiiot Judge laid down 
certain isBues, and on the 4tli July 1890 feamed additional issues, 
I t  is only necessary to refer to some of them—(1) -wliether the 
plaintiffs had obtained the recinisite psrmissioa mder geetioa 3Q, 
Code of Oivii Prooedme, and H not, can the snit proceed ? [3) 
To whom does the hill ]?aresh Noth and the plain nnderaeati it 
belongf (i) "Was the deiendant No. 1 oompeteni; to grant the 
patia dated 14th October 1876, and is the defendant No. 2 botind 
by ths terms of the ihrarnmmh of 1872 and 1878 ? (5) Are the 
plaintiSs bomd by tha *m rs of 1872 and 1878? (9) IsParesh, 
Nath hill a holy place dedicated and saored to and for the pur­
poses and the observance of the religion of the Jain oonmiimity? 
(12) Was the granting of ihs, jpaUa, dated the 14th October 187^, 
in faYOur of the defendant No. 3 a breach of sneh liability to the 
Jain commimity and in violation of the rights? Is it, as suoh, 
invalid and inoifeettial ? (18) Is the cai-rying on of the mannfaotory 
of the second defendant upon the Paresh Nath hill in the plaint 
referred to, repugnant injui’ious and offensive to the tenets and 
religioTia sentiments, and •woimding to the feelings of the Jaifl 
commimity or the ■worshippers npoa the said h ill; and in viola­
tion of the lights of their oommucity; and is the second defendant 
liable to be restrained by a perpetual injunction from oari'ying 
on the said manufactory? (14) Did the second defendant obtain 
the eaid paWa, dated the 14th October 1876, with notios of the 
rights of the said community OTer and in reapaot of the said hill? 
(15) Does this suit lie in the absenoe of theDigumbary Jains? 
and (16) Is  the suit barred by limitation ?
■ On the same date as the additional issues Tvere framed by the 
District Judge, a petition was presented on behalf of the plainidffa 
that formal permis&ion should be accorded under section 30, Civil 
Piwftdvite Code, Tjut the lettmed Judga dediaed to aooede to the 
request, saying, “ the Court sees no reason to pass an order on the 
appUeation at this stags.” Evidence was then gone into upon 
the issues raised in the case by the District Judge, and ultimately 
he practically decided all the issues in favour of the def^dants 
and dismissed the suit.
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1893 Tlie present appeal is by the plaiutifls against tlie decree of tlie
District Judge. The case was argued at great length before us

SiKSH by the learned Ooiinsol on either sido, and we took time to
I ’AEBsn coiisi<5er oiir judgment.
Niin J t  ’will be oonteiitent in the first place to dispose of the question

that was discussed before us as to whether the requisite permission 
under section 30, Civil Procedure Code, was obtained by the
plaintiffs to institute the suit on behalf of the Jains of the
Situmbary sect.

Tho District Judge in dealing with this question, obsej’ves:— 
“ I t  is true that no such order appears to have been formally 
endorsed on the plaint, but I  think tliat it is ovidcnt from tho adver­
tisement in tho Gazette that such fin order must have been given, 
and this issue must, I  think, be decided in the plaintiffs’ favour.” 
The advertisement that the Judge refers to was published on tlie 1st 
October 1888, and after giving the names of tho parties it runs as 
follows:—Notice is hereby given that tho plaintiffs above nameJ 
have applied, under section yO of Civil Prooediire Code, for per­
mission to sue, on behalf of the Jain Situmbary soot, tho defendants 
named above for declaration that tho defendant No. 1 has no 
iight to grant the lease to defendant No. 2, or any other 
patia, for declaration that the patia gTanted by the defend­
ant No. 1 to defendant No. 3 is invalid, and inoilectual for eject­
ment of defendant No. 2 from lands oooiipied by him on the 
Parosh Nath hill, and for perpetual injmiction agninst defendant 
No. 2, restraining him from can'ying- o-n tho mauui'aclnre of lard 
or any other trade offensive to the religious feelings of the Jains. 
I f  any person belonging to the Jain Situmbary society hag any 
objection to the plaintiffs’ carrying on the suit on behalf of tha 
society, ho should appear before this Court and subnsit his objeo'' 
tions within two months ol tho publication hereof.”

The Judge relies, wo observe, upon thifi advertisement alono, but 
■W0 are unable to take osactly the samo viow that he has taken; 
for the advertisement by itself docs not show that any permission 
was actually given, We must, however, refer to tho terma of th? 
order itself, and what followed subssquently. I t  will be re­
membered that the plaintiffs in tho 15th paragraph of tho plaint 
distinctly asked for leave under section 80, Civil Procedm'e Code, to 
institute the suit; and the Oom’t, cn the 1st October 1888, ia  the

jy(5 THE INDIAN LAW iiEPOETS. [VOL. XXI



order already referred to, after referring to the leaye asked for Iby th e iggg
pJaintiffs, and after stating tliat the plaint liad Lean duly stamped " dhtop^  
and verified, ordered that tiie suit bs registered, and directed that Sxn&h

siiXDinons be issued against tlie defendaats and notice pnbL'slied 
under section 30, (Jivil Prooediire Code, calling for ohjeckiona to 
the granting of the leare asked for. The difficulty that 1ms arisen 
is in conBequonce of the last portion of t t s  order of the Deputy 
Oommission.er of Hazarihagh, That ofEcer did not follow the 
direotions given in the Code of Civil Procedure. The section runs 
thtiB,: “ Where there ai’e uiimerous parties having the same interest 
in one suit, one or more of such parties may, 'with the permission of 
the Court, sue or be sued, in such suit, on h&hal£ of all pto'ties 
BO interested. But the Court shall in siioh case give, at the 
plairftifi’s expense, notice o! the institution of tke suit to all such, 
parties either by personal service or (if from the number of parties, 
or any other cause, euoh eervioe is not reasonably practicable) 
by public advertisements, as the Court iu each case may direct.”
It  'vvill be observed that the second portion of the seotion provides 
that in a case where such a suit is brought vith the permigtion of 
the Court, the Oouri shaE give notice of tho institution of the 
suit to the parties oonosrned, by px;blio advertisements, as the 
Court may in each case direct. What the section evidently intends 
is, that the Court, upon a proper case being made out for such 
permissioa, shall grant permission, subjeei to any objection 
that might thereafter be raised by any party interested, We think 
that what the Deputy Commissioner really intended to do, by his 
order of the 1st October 1888, was to give pei'mission, srrbjeot to 
such objection. The learned Counsel for tbe respondent, however, 
contended that no such permission was really given by the Court, 
and that the permission fibould have been an express permission, and 
he relied upon certain oases, eispecially upoa the ease of JUtra L a i  r.
Bhainn  (1) and also upon certain unxeported decisions of this Court.
I t  will be observed, however, that in these cases no permission to 
institute the suit was at all asked for, and there was no question that 
suoh permission was not granted; and all that these oases really lay 
down (with the exception w;rhaps of what Sfur.rt, O.J., held in iSVa 
L a i  v. Bhairon) is that ptruiisiioni:Jidors('c;!(u’L 3!) is io be obtained

(1) I. L. E„ 5 AIL, 603.
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1893 before the suit is commenced, and that it cannot te  granted Bubse-
'  fluently. Stuart, O.J., in the case jiiat referred to said, “ No doubt

SiNQH the permission of the first Court may be inferred from the fact of
P a e e s d  the suit haTing been allowed to proceed before it, issues prepared,
^Nan determined' on such issues. But, hcwever distinctly

such procedure may show the Court’s permission or sanction, it  isi 
I  fear, express and not comlructm  permission that the section 
requires, such express permission duly appearing on the record.” 
But we observe that that was not the opinion of the two other 
Judges who sat with him, and that the order made by the Court 
on that occasion was to remand the case under section 562, for 
determination on the meriis. We do not think that section SO 
requires that an cfjiress permiasion should bo recorded by the. 
Court; wo think that if permission can be well gathered'^from 
the proceedings of the Court in whioli the suit was instituted, 
the Appellate Court ought to hold that such permission was really 
granted. There can ho no doubt in this case as to what the 
parties themselves actually understood by the order which was 
made on the 1st October 1888, The defendants, who must be 
taken to have been properly advised, did not raise any objection to 
the suit being prooeedod with because permission had not been 
granted to tho plaintiHs for instituting the suit. On the contrary, 
we find that the defendant, Mr. Bodclam, by Ms application to 
this Court, got the case transfori'cd from tho Court ol tho Deputy 
Commissioner of Hazaiibagh to the Court of tho District Judge 
of 24-Porgunnahs, and we do not find any trace of any objection 
like this until we como to the date when tho issues were framed. 
We think, upon the whole, we ought to hold that pcrroission for the, 
institution of the suit, on behalf of the Jain Situmbary seot, was, 
given by the Deputy Commissioner of Ila^iaribagh to the plaintiffs.

Another objeetion was raised before us by the learned Counsel 
for the respondent, that the Jains of the Dignmbary sect were 
also interested in the hill Parcsh Nath, it boing also their place 
of worship ; and that the suit was bad, because it was not ins­
tituted on their behalf, nor were they made parties to it. I t  
will be observod upon the plaint, tliat from the point of view 
of their rights, which they presented to tho Court, the Jains of , 
the Situmbary seot could not properly bring in the Digumbary

188 t h e  INDIAN LAW UEPOliTS. [VOL. X X I.
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Jains into the suit, for tliay claim tMs MU as their property, and 
they I'ely upoa the ilcrarnamahs exeovitsd between themselTea and ~ 
theEajah, and to which the Dignmbary sect of Jains were no 
parties. No doubt, iipon the evidenoe it does appear that this hill 
is Q pltioa of worship of the Digumbary Jains as weh, but this 
fact does not entitle the defendants to have the suit thrown out. 
In  the ofiso in H im  L a i  v. Bhairon (1), already referred to, 
Straight and Tyrrell, J J . ,  made certain ohaervatioQS which may 
well be referred to here, and they are as followa :— “ Now, thoiigh 
i t  is admitted that the other coparceners of the plaintiS; haTS a 
oopareenary or ‘ joint ’ interest with him in the snbjeot-matter of 
the Biiit, the slmmiht lands, there is nothing to show that they 
have ‘ the same interest’ as ho has ‘ in the suit’, that they are 
‘ so interested ’, in like manner, aa he is. I t  may be indiSerent to 
them whether the defendants tisurp exolnsive rig-hts in the 
shamikl, or it may be inconvenient to them at this moment to 
assert their own rights. We read the first part of the section” {i.e. 
section 30, CiTil Procedure Code) “ as implying that the plaintiff 
therein contemplated wishes to sne on behalf of other, persons 
similaiiy interested in. suing, they also wishing the same.”

Now in this ease, it is quite plain that the five plaintiSs desired 
to sue on behalf of other persons, namely, the Situmhary sect of the 
Jains, similarly interested in suing. The Digumbary Jains'are 
not Bo similarly interested. They do not claim any title to the 
hill itself, nor were they parties to the iltrarnamaha of 1872 and 
1878, and they would not be bound by any decree which may bo 
made in this case. I t  appears to us, therefore, that the case may 
well proceed without them.

[Their Lordships then proceeded to the oonsideration oftha 
case on the other issues, and in the result came to the following 
conclusion]

The suit, so far as it prays for any relief or reliefB as against the 
Eajah defendant, must, we think, be dismissed,

The result is, that the decree of the Lower Court must be 
modified by decreeing that a perpetual injunction should be issued 
as against Mr. Boddam, restraining him from slaughtering pigs
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189S and eaiTjiug' ou the mamifaotm’o of lard on t]ie kill. The suit of 
"DinwpDr tTis plaiuti(fs as agaiust the Eajah defeiiLlant having failed, they 

SiHQH inugt pay his costs in this and in tho Lower Court. But they will
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PABEsn bo entitled to their costs as against Mr, Boddam in both tho

Deone varied.
J .  V. W.

Jidy  10.

Before Mr. Justice Macjiherson anil M r. Juslico Banarjee.

^1893^ UDAI CHUNDBB OHUCICEBBUTTY akd anoihee (P iim rap is) v.
ASHUTOSH DAS M OZFMDAB (DEi'raMNi)

Riiulii late— Widoxo~-Alienation ly Iliiulu loidom—Zeyil mcessity— jpil. 
grimage never carried out— Debt harrci ly  Umitaiion.

TIio payment by a Hindu widow of lier li.usbaud’s debts, tliougli iiarred 
by limiliafcion, is a pious duty for llio porfomanoa of wliicli a Hindu, widow 
may alienate lior property.

QUmnaji Gubind Qadboh Y, Diiihar Bhondev Qodbolc (1) and Tarini 
P fm ad Ohatterjee r . Bhola, Nath Mmkerjes (2) (oiloffod.

In tlie oasB of an alienation by a Hindu widow oE her kusband’s property 

OH the ground of legal necessity, the alienee is anflloioatly protected if lio

* Appeal from Appellate Decree No. 1540 of 1891, agaiust tlia doorco 

of Babu Nobin Clmnder Qangooly, Subordinate Judge of Tippem, dated 
the 7tli of Ju ly  1891, reversing tho docree of Babu Huro Mohua Bose, 
Mnnsif of Kushba, dated the 3lst of July 1890.

(1) I .  L. E ., 11 Bom,, 320.

(2) Appeal from Appellate Dooroe No. 45 of 1890, decided by T oti'bhham 
and GHoaB, J J . ,  on 28th August 1891,

The judgment of the Ootirt was as follows ;—

This -was a suit brought by the reversioners to tho oslftte of one Maha- 
nand Ohatterjeo in respect of certain property alienated by EoMni Debi, 
who was the widow of Makanand; EoMni Debi having died in the month 
of Aghraa 1288 (UoTomber 1881), that is, 30 years subsequent .to the death 
of her husband, who deooasod in the year 1240 (18d2),

Tho defence waa that tho alienation was made for legal necessity and 

to enable the widow to perform a pilgrimage to Q-aya and also tor her 
own maintenauce. There was a further contention that tho plaintiffs ware 
estoppd from tenging this siiit by certain uondiiot of the plaintitC Tatini 
Prasad Chatteriee, ivho sues for himself with hia minor brothers, The 
lower Oourta have ooncuwontly dismissed tho plaintiffs’ suit, The Court 
below found that tho alienation was effected by the widow in order to


