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THE INDIAN LAW REPORTS. [VOL. XXx1.

APPELLATE CIVIL,

Before Sir W. Comer Petheram, Fnight, Clief Justice, and
M, Justice Ghose.

DHUNPUT SINGH anp ormury (Prawuires) v PARESH NATH
SINGH axp avorizen {Dursyvpanps)#

Partics—Suit by some of a class as vepresentatives of eluss~ Suit by nu.
merous platntiffs—Ciuil Procedure Code, 1882, s, 80 Leave to mmtut,
suit—~Right of suit.

Section 80 of the Civil Frocedure Code does nob require an ¥ express "
permission to ho recorded hy the Court, bub if such permission ean ba
well gathered from the procecdings of the Court in which the suit wag
instituted, an Appellate Court may (where an objection that no perlﬂission
whs given is taken on appeal) infer from sueh proceodings thnb permission
was really granted,

The diciuwm of Bluart, C.J., in Iire Lal v, Bhairam (1) dissented from,

Twe only point material lo this report was as to whether tuhe
permission of the Court under section 30 of the Civil Procedure
Code to institute a suit must be one expressly given and resorded
by the Court, or whether it may be & constiuctive permission,
For this purpose the facts are sufficiently stated in the judgment
of the Court.

Mr. Woodroffe, Dr. Rask Behari Ghose, Babu Dwarka Nath
Chuckerbuity, and Babu Madhabanand Bysack for tho appellonts,

My, Jackson, Mr. T. A. Apear, Babu Tarule Nath Sen, Bahu
Molini Mohan Roy, Babu Rajendra Nuath Bose, Babu Dwarka Nath
Mukergee; Moulvie Makomed Yusuff, Babu Karuna Sindhu Mukerjes
and Babu Jogendra Chandra Ghose for the respondents,

On the point of law as to seolicn 80 of the Code, the following
cases were cited i—The Oriental Bank Corpovation v. Gobind Lall
Seal (2); Jan Al v. Ram Nall Mundul (8); Geerceballs Dabee V.

* Appeal from Original Decree{No. 280 of 1830, against the decres of
0. B. Garrett, Iisq., Distriet Judge of 24-Pergunnabs, dated the 8th off
Beplember 1690 ‘

(1) I L. R, 8 AlL, 602. (2) I L. R,y 9 Cale., 604,
(®) I L. R, 8 Cnle., 32,
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Chunder Kant Mookerjee (1) Haradhone Da&i v. Ramdoyal Rai (2);
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Nityanund Ghose v. Holendro Kristo Ghose (3) 3 and Hira Lalv. pyixpor

Bhairon (4).

(1) L L. R., 11 Cale., 213,

(2) Appeal from appellate decree No. 176 of 1889, devided on 25th
February 1890, by Prissep and Trevelyan, JJ. It was a suit by two
persons for possessfon of certain lands alleged in the plaint to be the
common property of the residents of three villages, and the place where
the remains of religious devotees were interred, and the plaint stated
that the said land had been from a tong time assigned for the perform.
ance by the people of the said villages of “ Harisankristun,” and for
the making of offerings to Mokaparbhu ; that the plaintiffs, and before
them their ancestors, had been from time immemorial in open and uninter-
rupied: enjoyment of the said rights, and that the defendants had prevented
them from sueh enjoyment of their rights, and had thereby dispossessed
the plaintiffs, The plaint prayed that the land might be declared to be
the common property of the residents of the three villages. Both the
Lower Courts held the suit to be not maintainable, inasmuch as the
plaintiffs were suing as representatives of the residents of the three
villages, and had not obtained the permission of the Court under section
30 of tha Code to institute the suit. The High Court dismissed the
appé ! "3;ing that the view of the Lower Appellate Court was correct,

(3) . preal from order No. 368 of 1888, decided on 20th February 1889,
by Pigot and Beverley, JJ. In this case the plaintiffs sued on behalf of
themselves and other villagers for a declaration of their right to use a road
running over a piece of land belonging to the defendants, and to remove
an obstruction placed by the defendants on it. The first Court held that
the suit was not maintainable with reference to seetion 3¢ of the Code,
as the permission of the Court to sue had not been obtained, The Lower
Appellate Court reversed this decision and made an order remanding the
case to the first Court. On appeal from this decision the High Court said,
“ As we read the plaint, this is a elaim arising out of a user extending over
a period of 20 years by the inhabitants of a particular village to the right
of way which is claimed ; this is not a public road as stated in the plaint,
though it may well be that, having regard to the special terms of section 133
of the Criminal Procedure Code, it might have come under the ferms of
that section, which is perbaps not confined to what are strictly highways
in England ; but although not, strictly speaking, a bighway, it is a path
in which a large class of persons specified in the plaint are interested, and
under these circumstances we think that the elaim having been stated, the
right alleged, and the wrong asserted, as they are in the plaint, the suit
must be considered to be a suit brought on behalf of the class of persons
specified in the plaint, and as leave was not given under section 30 of the
Civil Procedure Code, the suit cannot be properly maintained.”

) L. L. R., 5 All, 602.
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The judgment of the Court (Peraeran, C.J., and Gmosg, J )

Droxeor W8S 88 follows =—

This appesl arises out of a suit instituted by five individuals,
Roy Dhunput Singh Bahadur, Roy Boodh Singh Bahadur, Roy
Budri Das Bahadur, Bahn Hiva Tl Johury and Babu Surbosukh
Kootari, on behalf of the Jain Situmbary Society, against Rajah
Paresh Nath Sing and Mr. R. H. Boddam.

The case made in the plaint is, that tho Jaing following the
Ritumbary faith from a very anciont time, held under the Maho-
medan Grovornment, and still hold, exclusive possession of the
Paresh Nath hill and the plain below, in the district of Hazari.
bagh; that they used the said hill as o placo of worship, devotion,
and pilgrimage, and have oconstructed buildings and set wup
thakurs ob their own cost. The plaint then goes on fo refer to
certain suits and proceedings in Courts between the Jains and
the Rajoh defendant, which will be noticed laber on in detail, as
also to an agreement by way of amicablo settloment, which was
enterad into between the parties on fthe 19th May 1892 ; and to
a further agresment on the 21st Septembor 1878, confirming and
ratifying the agroement of May 1872, and it (tho pleint) then
states that on the 14th October 1876, tho Rajob, olleging that
the hill Paresh Nath appertained to CGodi-palgunj, unlawfully
granted a lease to Mr. Boddam, conforring on him the right to
sclect 2,000 acres of land on the maid hill, and use the same for
any purpose that he (Mr. Boddam) might choose ; that tho defend.
ant Doddam took the lease with full notico of tho agreement
entered into between the Jains and the Rajah ; that ho has taken
possession of the 2,000 acres of land on tho hill and the plain
below, and has set up a manufactory of log’s laxd on tho hill.
thereby not only trespassing on tho lands bolonging to Lhe Situm-
bery Jaing, but also deseorating their placo of worship, devotion,
and pilgrimage, oreating a nnisance, and wounding their roligious
feelings. Tho plaintiffs then proceod to stato that under the
torms of two imporiel grants mado to the Juin Silmnbary sect, as
well as in accordanco with the agreomonts como to botwoeen the .
Joins and the Rajoh defendant, Mr. Boddum is not ontitled to
carry on the manufacture of hog’s lord on the Will. They, how-
ever, alloge in one portion of the plaint that the said sgreenients
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of 1872 and 1878 effected only an amicable settlement as regards
tho matter of the offerings made in the temples on the hill, and
that Hurruck Chand Golecha, the executant of the agreement
on behalf of the Jains, had no authority to bind the Jains by the
concession of any other right in respect of the hill belonging
to the Jaing, and that, thevefore, the Jaine ate not hound by any
agreemant except as regards the offerings. It is further alloged
that the Rajah has, by the grant of the lease to Mr. Boddam,
violated the terms of the agreement, and, thercfore, they (the
Jains) are no longer bound thereby. The plaint concludes by
asking for a declaration that the Rajah had no vight to grant the
lease to Mr. Boddam; and that, therefore, the lease is invalid and
ineffectual; for the ejectment of Mr., Boddam from the land in
his possession ; and for & perpetusl injuncbion to restrain him
from carrying on the manufacture of lerd, or any other trade
offensive to the religious feelings of the Jains, upon the hill.
There is one poragraph in the plaint which i is necessary to
* vefer to particularly, vis., the 15th paragraph. In this it is stated
that the Situmbary sect of the Jains, which consists of numerous
persons having the same interest in the sulf, crave leave to institute
“1t on behalf of all persons so interested under section 30 of the
Code of Civil Procedure, in the name of the aforesaid plaintiffs,

The guit was defended by the Rajah upon the ground that the
Paresh Nath hill and the plain below did not belong to the Jains,
but to him; that the place of worship on the hill was a place of
worship not only of the Situmbary sect, but also of the Digum-
bary and other seets of Jains; and that therefore the plaintiffs,
who vepresent only one section of the Jains, had no right to bring
the suit ; that the title deeds upon which the plainkiffy rely in
support of their case were untrue; that by the thrarnamahs of
'1872 and 1878 he was not prohibited from granting this lease in
favour of Mr. Boddam; that the claim was barred by limitation ;
that he (the defendant) had committed no improper aot whatever,
but that, on the contrary, he was a friend of the Jain community ;
and that if the defendant Boddam hed committed any improper
act on the hill, there could be no objection to the same being
stopped. by the Court ; and lastly, that the plaintiffs were bound
by the agreoments come to between the parties in 1872 and
1878, Hurrack Chendl Golechs having then been the manager.
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The other defendant, Mr. Boddam, supported generally the

Druseey  Written statement of his lessor, the Rajah, and stated that the

Rajah had, previous to the grant fo him of the lease of 1876,
exeouted, in favowr of one Mr. Peppé, o lcase on the 7th September
1874; that My, Peppé had assigned o moiety share to this defen-
dant ; that he obtained an assignment of tho other moiety from
the assignees of Mr. Peppé, and that then he reccived in October
1876 a mokurrari patta of 2,000 acres of land covered by My,
Peppé’s lease from the Rajah; that ho was at Iiberty fo use the
said land in any manner he ploosed; that he carried on the
manufacture of hog’s lard st a place very far removed from
the temples on the Poresh Nath Hill; that this coused no
nuisance to any pilgrim, and that it was no desecration of the
holy place, ’

The suit was instituted in the Court of the Deputy Commissioner
of Hazaribagh on the 1st October 1888 ; and on the plaint being
prosented, the Court made the [ollowing order i~ Plaint to recover
possession of land held by defendant No. 2, praying that under
gection 80, Civil Procedure Code, the plaintiffs might be permitted
to carry on the suit on behalf of the Jain Situmbary society,
and forther praying thet a temporary injunction be issued to the
defendant No. 2, restraining him from carrying on the manuface
ture of hog’s lord and other trados offonsive to the religious
feelings of the Jain Silumbary socicty, and the plaint being duly

‘gtamped and verified by the plaintiffs, suib to ho vegistered,

summons be issued to defendants for first hemring on the 8id

- Decornber 1888, Notice to be published uwnder section 30, Civil

Procedurs Code, at Madhoobun, in tho Culentte Gazette and the
Bohar Herald, <colling for objootions to tho granting of the per-
mission asked for under section 80, Civil Procedure Code, and an
ad interim injunclion to be issued on defondant No. 2, restraining
bim from carrying on the manufacturo of lard or other trades.
offensive to the religious feelings of the Jain Situmbary society,
till the decision of the guit.”

Agoinst so much of the order as grantod an injunction againgt
bim, Mr. Boddam presented o petition to this Court, and on the
12th February 1889, a Divisional Beuch of this Court (Preor and
Brvrrizy, JJ.) set aside {he said ordor and diveoted that the
injunetion be dissolved, and upor application made about the
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same time Dy the samo person, the case wag ordersd to be trans.
forved from tho Court of Hazaribagh {o the Court of the Distaiet
Judge of 4-Pergunnahs,

On the 29th June following, the Dishict Judge laid down
certain issues, and on the 4th July 1890 framed additional issues,
It is only necessary to refer to some of them~~(1) whether the
plaintiffs had obtained the requisite permission under section 30,
Code of Civil Procedurs, and if not, can the suif proceed ? (3)
To whom does the hill Paresh Nath and the plain underneath it
belong? (4) Was the defendant No. 1 competent to grant the
patta deted 14th October 1876, and is the defendant No. 2 bound
by the terms of the iraruamais of 1872 and 18782 (5) Are the
plaintiffs bound by the drars of 1872 and 18782 (9) Is Paresh
Nath hill a holy place dedicated and saored to and for the pur-
poses and the observance of the religion of the Jain community P
(12) Was the granting of the paita, dated the 14th Oetober 1876,
in favour of the defendant No. 2 o breach of such liahility to the
Jain community and in viclation of the rights P Is i, ag such,
invalid and ineffectual P (18) Is the carrying on of the manufactory
of the second defendant upon the Paresh Nath hill in the plaint
veferred to, repugnant injurious and offensive to the tenets and
religious sentiments, and wounding to the feelings of the Jain
community or the worshippers upon the seid hill; and in viela-
tion of the rights of their community ; and is the second defendant
liable to he restrained by a perpetusl injunction from carrying
on the suid manufactory ? (14) Did the sscond defendant obtain
the eaid patéo, dated the 1dth October 1876, with notics of the
rights of the said community over and in respect of the said hill?
{15) Does this suif lie in the absence of the Digumbary Jains?
and (16) Is the suit barced by limitation ¢
* (On the same dato as the additional issues were framed by the
District Judge, & petilion was presented on behalf of the plaintiffs
that formal permission should be accorded under section 80, Civil
Procedure Code, bub the lesrned Judge declined to acoede fo the
roquest, saying, “the Couxb sees no reason bo pass an order on the
application at this stage.”” Kvidence was then gone info upon
the issuey zaised in the case by the Distriet Judge, and ultimately
he practically decided all the issues in favour of the deftndants
and dismissed the suit.
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The prescnt appeal is by the plaintiffs against the deeree of the
District Judge. The cuse was argued at great length before us
by the lemrned Counsel on either side, and we took time to
consider our judgment.

Tt will be convenfent in the first place to dispose of the question
that was diseussed before us asto whether tho requisite permission
under section 80, Civil Procedure Code, was obtained by the
plaintiffs to institube the suit on behalf of the Jains of the
Situmbary sect.

The District Judge in dealing with this question, observes:—
It is true that no such order appears to have been formally
endorsed on the plaint, but I think that it is ovident from the adver-
tisement in tho Gazette that such am order must havo heen given,
and this issue must, I think, he decided in the plamtiffls’ favowr?
The advertisement that the Judge rofersto was published on the Ist
Qctober 1888, and after giving the names of tho parties it rung as
follows :—Notice is hersby given that the plaintifls above named
have applied, under section 80 of Civil Procedure Code, for per-
mission to sue, on behalf of the Jain Situmbary scot, the defendants
named ahove for doclaration that the defendant No. 1 has no
vight to gront the lease to defendant No. 2, or any other
patia, for declaretion that the pafla granted by the defend-
ant No. 1 to defendant No. 2 is invalid, and ineffectual for eject-
ment of defendant No. 2 from lands ocoupied by him on the
Paresh Nath hill, and for perpetual injunction agninst defondant
No. 2, restraining him from earrying en tho manufaclure of lard
or any other trade offensive to the religious feelings of the Jains.
If any pemon belonging o the Jain Situmbary society has any
objection to the pluintiffiy’ earrying on the suit on hehalf of the
society, ho should appenr beforo this Court and submit his objee~
tions within two months of the publication hercof.”

The Judgo relies, wo observe, upon this advertisement slone, buk
wo aro unsble to take cxactly the samo viow that he has taken;
for the advertisement by itself does not show that any permission
was actually given, We must, however, refer to the ferms of the
order itself, and what foliowed subsequently. Tt will be re-
membered that the plaintiffs in the 15th paragraph of tho plaint
distinetly asked for leave under section 80, Civil Procedure Code, ta
institute the suit; and the Cout, cn the 1st October 1888, in the
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order already referved to, after referring to the leave asked for by the
plaintiffs, nnd after stating that the plaint had heen duly stamped
and verified, ovdered that the suit be registered, and directed that
summons be issued aganst the defendants and notice publighed
under section 80, Civil Procedure Cods, calling for objections to
the granting of the leave aslked for. The difficulty that has arisen
is in consequonce of the last portion of the order of the Deputy
Commissioner of Hazaribagh. That officer did not follow the
directions given in the Codo of Civil Procedure. The section runs
thug: “ Where there are numerous parties having the sameinterest
in one suit, ome or more of such parties may, with the permission of
the Court, sue or be sued, in such suif, on behall of all poxties
go interested. DBut the Court shall in such case give, at the
plainltiff's expense, notice of the institution of the suit to all such
purties either by personal sexvice or (if from the number of pariies,
or any other cause, such service is mot reasonebly practicahle)
by public adverlisements, as the Cowt in each case may direct.”
It will be observed that the second portion of the seolicn provides
that in o case where such a suit is brought with the permission of
the Cowrt, the Cowrb shall give notice of the institution of the
suit to the parties comcerned, by public advertisements, as the
Court may in each case diveot. Whas the section evidently intends
is, that the Court, upon o proper case being made out for such
permigsion, shall grant the permission, subject to any abjection
that might theveafter be wised by any paty interested. 'Wethink
that what the Deputy Commissioner renlly intended to do, by his
order of the 1st October 1888, was to give permission, subject to
such objection. The learned Counsel for the regpondent, howsver,
contended thet no such permission was really given by the Court,
and that the pexmission ghould have heen an express permission, and
he veliod upon certain cases, especially upon the case of Hira Lalv.
Bhairon (1) and also upon certain unreported decisions of this Court.
It will he observed, however, that in thess cases no permission to
institute the suit was at all asked for, and there was no question that
such permission was not granted ; and all that these cases zeally lay
down (with the exeeption perhaps of what Stuert, 0.7, held in ire
Lal v, Bhairon) is that peunission undorseetion 39 is to be obtained
(1) L. . B, 5 AlL, 602,
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Defore the suit is commenced, and that it cannot he granted subse-
quently. Stuart, C.J., in the case just referved to said, “No doubt
the permission of the first Cowrt may he inforred from the fact of
the suit having heen allowed to proceed before it, issues prepared,
and the suit determined’ on such issues. Buf, however distinetly
such procedure may show the Court’s permission or sanction, it is,
T fear, czpress and not consiruciive permission that the section
requires, such express permission duly appearing on the record.”
But we observe that that was not the opimion of the two other
Judges who sat with him, and that the order made by the Court
on that occasion was to remand the case under seotion 562, for
determination on the merits, We do mot think that section 30
requives that an ezpress permission showld bo recorded by the.
Cowrt; wo think that if permission can be well gathored “from
the proocedings of the Couwrt in which tho suit was instituted,
the Appellate Court ought to hold that such permission was really
granted. There can o no doubt in this caso as to what the
parties themselves actually undewstood by the order which was
made on the lst QOctober 1888, The defendants, who must he
taken to have been properly advised, did not raiso any objeotion to
the suit being procesded with because pormission had not been
granted to the pleintiffs for instituting the suit. On the contrary,
we find thot the defendant, Mr. Boddawm, by his application to
this Court, got the case transforred from tho Court of the Deputy
Commissioner of Hazaribagh to the Cowrt of tho District Judge
of 24-Porgunnahs, and wo do not find any trace of any objostion
like this until we como to the dale whon tho issues were framed.
We think, upon the whole, we ought to hold that permission for the,
institution of the suit, on behalf of the Jain Situmbary sect, was
given by the Deputiy Commissioner of Hazaribagh to the plaintiffs,

Another objection was raised hofore us by the learned Counsel
for the respondent, that the Jains of the Dignmbary sect were
also inferested in the hill Parcsh Nath, it boing also their place
of worship ; and that the suit was bad, becanse it was not ins-
tituted on their behalf, nor were they wmade parties to it. It
will be observed upon the plaint, that from the point of view
of their rights, which they presented to the Court, the Jning of -
the Situmbary seet could not properly bring in the Digumbnry
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Jaing into the suit, for they claim this hill as their property, end
they rely upon the ikrarnamahs exeonted betweon themselves and
the Rajoh, and to which the Digumbary sect of Jains were no
parties. No doubt, upon the evidence it does appear thet this hill
is o place of worship of the Digumbary Jeing ns well, but this
fact does not entitls the defendants fo have the suit thrown out.
In the wase in Hira Lal v. Bhairon (1), elveady referred to,
Straight and Tyrvell, JJ., made certain observations which may
woll be referred to have, and thoey ave as follows :—¢ Now, though
it is admitted that the other coparceners of the plainiiff have a
coparcenary or ¢ joint * interest with him in the subjeet-matter of
the suit, the shamileé lands, there i3 nothing to show that they
have ¢the same intervest’ ag ho hag ‘in the suit’, thet they ave
‘g0 ifberested’, in like manner, a3 he is. It may be indifferent to
them whether the dofendants usurp exclugive rights in the
shamilat, or it mey be inconvenient to them at this moment to
assert their own rights. We read the first part of the section” (i.e.
section 80, Civil Procedure Cods) “as implying that the plaintiff
therein contemplated wishes fo sue on bohalf of ofher persons
similarly interosted in suing, they also wishing the same.”

Now in this case, it is quite plain that the five plaintifls desired
to sue on hehalf of other persons, namely, the Situmbary sect of the
Jains, similarly intevestod in suing, The Digumbary Jains ore
not so similarly interested. They do not claim any title to the
hill iteelf, nor were thoy parties to the dkrarnamahs of 1872 and
1878, ond they would not be bound by any decres which may be
made in this cnse. It appoears fo us, therefore, thet the case may
well proceed without them.

[Their Lordships then proceeded to the consideration of the
oage on the other issues, and in the result came to the following
conclusion ] i

The suit, so far as it prays for any relief or reliefs as agninst the
Rajsh defendant, must, we think, be dismissed.

The result is, that tho decvee of the Lower Court must be
modified by decreeing that o perpetnal injunction should be issued
es against Mr. Boddam, restraining him from slaughtering pigs

(1) I. L. R, 5 AlL, 602.
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and carrying on the manufachuro of laxd on the hill. The snit of
“the plaintiffs as agaiust the Rajoh defendant having failed, they
must pay lus costs in this and in tho Lower Court. But they will
bo entitled to their costs a3 against Mr. Boddam in both the

Courts.
Deerce varied,

J. V. W,

Before Mr. Justice Macpherson and M. Justice Banerjee.

UDAI CHUNDER CHUCKERBUTTY Awp ANOTHER (Pramwrivrs) ».
ASHUTOSH DAS MOZUMDAR (Drrenpaxt)* °

Hindy low—Widow~Alienation by Lindu widow—~Legal necessity—Pil.
grimage never carried out— Debt barved by limitation.

Tho payment by & Hindu widow of her Lusband’s debts, though barred
by limitation, is & pious duty for the performance of which a Hindu widow
may alienate hor property.

Climaagi Gubind Godbole v Dinkar Dhoundes Grodbole (1) nnd Tuwing
Prasad Chatterjee v. Bhole Nuth Mookerjes (2) {ollowod,

Tn the ease of an alienation by a Hindw widow of her hushand’s proporky
on the ground of legal necossity, the alienee is sufliciontly protected if ho

# Appeal from Appellate Decroe No. 1640 of 1891, against the dooreo
of Babu Nobin Chunder Gangooly, Subordinate Judgoe of Tippera, dated
the Tth of July 1891, reversing the decroe of Babu Iuro Mohun Boss,
Muusif of Kushba, dated. the 318t of July 1890,

(1) L. L R, 11 Bom, 320,

(2) Appeal from Appeliate Docrce No. 45 of 1890, decidod by Tomengax
and Gxmosz, JJ., on 28th August 1891,

The judgment of the Court was as follows ;—

This wag a suit brought by the revorsioners 1o tho estate of one Mahg.
nand Chatterjee in rospeet of certain proporty alienated by Rohini Debi,
who was the widow of Mahanand ; Rohini Dobi having died in the month
of Aghran 1288 (November 1881), that is, 39 years subsequent to the death,
of her husband, who deceased in the yoar 1240 (1843).

The defence was that the alienation was made for legal necessity and
to enable the widow to perform o pilgrimage to Gaya and ulse for her
own maintenance. Thero was a further contention that tho plaintiffy were
estopped from bringing this suit by certain conduet of tho plaintill Tarini
Prasad Chatterjes, who suos for himself with his minor brothers, The
lowor Courts have concurrenily dismissed tho plaintiffs’ suit, The Court
Delow found that tho alionation was offected by the widow in order to



