VOL. XXI.} CALCUTTA SERIES,

SMALL CAUSE COURT REFERENCE.

Before Sir William Comer Petheram, Kt., Chief Justice, My, Justice
Norris, and Mr. Justice O' Kineuly.

RAMDEO axp snoresr ¢ CASSIM MAMOOJEE*

Contract—Delivery order for goods deliverable monthly— Sub-contraci—
Tender—Repudiation of contract.

The defendant entered into o contract with the Union Mills for the
purchase of “ 80,000 gunry bagsat Rs. 21-8 per 100 bags, delivery from
Octoher to March, ench month 15,000 bags.” Subsequently the defendant
contracted fo sell to the plaintiffs these 80,000 bags “ab Hs. 24-2 per 100
bags, delivery from October to March, 15,000 each month, buyers to pay
difference cash agninst delivery order on Mills.” In August the defendant
made oub in the plaintiffs’ favour a delivery order directing the mills
to deliver 90,00 bags on veceiving payment for the same ub Hs. 21-8
per 100 bags, and on the same day sent to the plaintiffs 4 bill showing the
amount of difference payable to him by them. The phintifis refused the
delivery order on the ground that it had not been accepted by the mills;
but on a subsequent tender of the order and bill, they offered, on ihe
bth September, to pay the amount of difference on receiving a delivery
order aceepted by the mills, The defendant treated the contract as at end
and sold the bags in the market. In a saib for damages, held, that the
defendant sold nob only o delivery ovder, but the right to oblain from the
mills 90,000 bags, deliverable in lots of 16,000 per month after payment of
the difference; and impliedly undertook that the mills would accept the
delivery order snd deliver the goods in terms theveof when presented ; that
the plaintiffs were entitled to get the delivery order at any reasonable time
hefore the fivst monthly instalment fell due ; and further, that the defend-
ant wag not entitled to repudiate the contract after the plaintiffs’ offer
of the 5th September, and having done so was liable in damages,

Rerrrence to the High Cowrt under section 69 of Act XV of
1882 and section 617 of Act XIV of 1882,

The suit was one for damages amounting to Hs. 1,181-4 by
veason of the defendant having failed to deliverto the plaintiffs
15,000 A twill gunny bags in the month of January 1892, under

- & contrach dated the 28th August 1891

* 8mall Oause Court Refarence, No. 4 of i892, by G (. Beone, Esq,
Chief Judge of the Caleutta Court of Smell Causes.
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On the 28th August 1891 the plaintiffs and defendant entered
into a contract by bought and sold notes, by which the plaintiffs
bought, snd the defendant sold, 90,000 A twill gunny bags
44 x 26%, Union Mills moke, at Rs. 24-2 per 100 bags—Terms,
cash on delivery, which was to be given and faken from October
1891 to March 1892, each month 15,000 bags.

The defendant had previously, on the 19th June 1891, entored
into a similar contract, through Mossrs. Slavridi and Company,
with the Union Mills, for the purchese from them of 80,000 A
{wills, at Rs. 21-8 poer 100 bags, delivery 15,000 bags per month,
from Qctober 1891 to March 1892. The bought and sold notes
between the plaintiffs and the defendant therefors contained a
further clavse, “ buyers to pay dilference cash agninst dolivery
order on the Mills.”

On the 29th August 1891 the defendant made out o delivery
order in favour of the plaintiffs, directing the Mills to deliver
to the plaintiffs 90,000 A twill gunny bags 44 x 265, on
receiving payment for the same at Rs. 21-8 per 100 bags, On
the same day the dofendant made out a bill of difference against
the plaintiffs for the sum of Rs. 2,362-8, being the smount
of difference on the value of the 90,000 bags, at Rs. 2-10 per
100 bags, between Rs. 24-2, the price ot which the plaintiffs
bought from the defendant, and Rs. 21-8, the price at which
the defendant had hought from the Mills.

The defendant having previously tendered the delivery order
ond the bill to the plaintiffs, on the 4th September sent them &
letter calling upon them to pay Rs. 2,362-8 by the next day,
and stating that in default of such payment being made, he
would sell tho delivery order on the plaintiffs’ account and hold
them liable for any loss sustained.

On the bth Septombor tho plaintiffs by letter of that date
refused the delivery order and bill on the ground that the delivery
order had not been accepted by the Mills, and at the same time
cffered to pay the amount of the difference on recciving a delivery
order accepted by the Mills. .

The defendant did not sell tho delivery order, but dis‘poaad‘f
of the bags in differont quantities st different times,
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On the 9th September 1891 the plaintiffy wrote to the defendant
tendering Rs. 2,302-8, and requested that the delivery order
should be made over to them. The defendant, however, refused
to comply with this vequest. Subsequently, and ot the end of each
month from October 1801 to Mavch 1892, the plainiiffs tendered
to the defendant the sum of Rs. 3,468-12, tho value of 15,000
bags, at Rs, 23-2 per 100, deliverable during each of (Lese
months ; and having received neither the delivery cxder mor the
goods, instituted this suit for damages.

The learned Chief J udige was of opimion thol the defendant sold
to tho plaintiffs not only a dolivery order, but his right to obtain
from the Mills 90,000 A twill bags deliverable in lots, 15,000
per mtonth, between Cotober 1891 and Mavch 1892, at Rs. 21-8
per 100 bags, after payment by the plaintiffs to the defendant of
Rs, 2,362-8 for the delivery order; and that the defondant was
not bound by the terms of the contract to tender a ©pucks®
delivery order, i.c, o delivery order showing on the face of it
that it had been accepted by the Mills, but thet he impliedly
undertook that the Mills should accept the delivery order and
deliver the gocds in torms thereof when presented by the plaintiffs
to the Mills; and that by the terms of the contract the defendant
wes not bound to tender the delivery order ¥ ab omes™ to the
plaintiffs, nor were the latter bonnd to receive it “at once,”
but wero entitled to get the delivery order at any reosonable
time before the first monthly delivery of the goods became due;
and that although the plaintiffs were not justified in objecting,
as they did at firsf, to the delivery order on the ground that
it did not purport io have been accepted by the Mills, yet when
on the 9th September they tendered te the defendant the amount
of the difference hill and asked for the delivery order, the defendant
should have given it to them; and thet the plaintiffs, having
received neither the delivery order nor the goods, wers entitled
to a decree for the amount claimed.

The learned Judge, however, sb the request of the defendant’
Qounsel, made his judgment conlingent on the opinion of the
High Cowt, s to whether the plaintiffy’ fivst zefusal of the
‘delivery order and their letter of the 5th September 1891 entitled
the defendant to rescind the contrac.
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My, Henderson, for the defendant, contended that the defondant
only sold a delivery order; that it was not a condition precedent
that the delivery order should be first accepted by the Mills ; that
it was no good ground of objection that the order tendered to
the plaintiffs was a * kutcha * order, d.c., not one on the facs of
it accepted by the Mills; and that, the plaintiffs having at first
vefused the order, the defendaunt was justified in cancelling the
contract; thot the subsequent tender on the 9th September by
the plaintiffy to the defendant of Rs. 2,362-8 for the delivery
order was too late. '

Mr. 7. 4. Apoar for the plaintifs,

The judgment of the Court (Purnzram, CJ., Nomris end
O'Kineavy, §J.) was delivered by

Purnrpam, C.J.—~The question which we nre agked in this case
is, whether or not the plaintifls’ first refusal of the delivery order
and their letter of the 5th Beptember 1891 entifled the defendaut
to resoind the contract. In my opinion the answer to that question
ig, that it did not so entitle him. Tho faots of the case ave
fully set out in the roferonce of the learned Smoll Cause Court
Judge; and, therefors, it is not nocessary to recapitulate them

“heve, It is sufficient to sny that I agreo with the Small Cause

Court Judgo in thinking that upon this controct the defendant
had no right fo call upon the plaintiffs to acoept the delivery order
of the whole of the goods at that timo. In addition to that,
I do not think that the letter of the plaintiffs was such repudistion
of the contract as to enfitle tho other party to say that it was
ab an end. I think the Small Couse Court Judge was right in
the viow he has {aken of tho case. This answer will be sent to
thoe Small Cause Court,

Attorney for plaintiffs : Mr. Pittar.
Attorney for defendant: Babu N. €. Bural,
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