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mismanagement, letters of ndministration should be granted to  jse3
the applicant. But after full considerntion, we do not think we Y—
should be justified in refusing her application, Wehave, however,  Dast
considered how the action of the applicant in the management of Kmx:t SANT
the estate could Dbo controlled. There -are one or two sections of  Dast
the Probate Act which bear -upon this matter, and o which wa
would desire {o call attention. One is section 78, under which it
is incumbent wpon the Distriet Court to eall wpon the administrator
to give seowrity ; and the other iz seetion 98, under which an
executor or administrator is to submit accounts from time to time;
and it seems to us that if these two seotions of the Act be kept in
view, and if the applicant be called upon by the District Judge
from time to time to submit proper accounts, much of the evils
which are now complained of, and which wa think do exist, would
be avoided.
‘We accordingly direct that the order of the Distriet Judge be
sot aside, and that letters of administration be granted to the
applicant withont any condition, but subject to this, that before
lotters of administration ave gremted fo her, she should give
sufficient security to the safisfaction of the District Judge, and
that the District Judge should see that she does submit proper
accounts from time to time in accordance with section 98. We
make no order as to costs.

Appeal allpwed.
IV W,

Before Mv. Justice Macpherson and Ay, Justice Banerjee,

FALZ RAHAMAY ixp ormwes (Drespiwes) s, RAMSUKHE 1893
BAJPAIL snp awormzs (Prarmrrres)¥ June 29.
Sule for.avrears of vent—Tiubility of auction-purchaser for arrears of

pent prior fo purchase— Bengal Tenancy det (VIII of 1885), ss. 06
and 169, of. o.~Rend, suit for.

The plaintiffs sued the first five defendants for arrears of rent due in
respect of o cextnin tenure, and obtained a decree on the 18th of April 1888,

% Apnend from Appeliade Deerce Vo, 268 of 1892, against the decres

of R. I, Andoersen, Lsq., Olficinting District Judge of Chittagong, dated the

. 18th of Navewher 1891, medifying 1he deerce of Babu Shambhn Chunder

Nag, Officiating Suberdinate Judge of Chiltagung, ated the 22nd of
June 1891,
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In execution of that deeree the tenure was sold on the 8th April 1891, the
defendants 6, 7, and 8 being the auction-purehasers. On the 18th of April
1891 the plaintiffs sned all cight defendants for tho arrears of rent which
had beeome due bebween the 16th April 1888 and the 8th April 1891,
Teld, that the auction-purchasers (defendants 6, 7, and 8) wore not liable,
the arrcars of rent sued for having heeomo due prior to their purchase,

Tur plaintiffs had brought a suib against the fivst five defendants
for arrears of rent up to the year 1248 Maghi, and had obtained a
decree, dated the 10th April 1888. In execution of that decres
the tenure was sold, and was purchased by the Gth, 7th, and 8th
defendants on the 8th April 1891, The first five defendants were
in possession of the hdlding during the years 1249, 1250, 1251,
and 1252, and failed to pay the vent. On the 18th of April 1891
the plaintiffs instituted o suit against the fivst five defenddnts
for arrears of rent lov those years, and tho defendnnts Nos, 6,7,
and 8 (the auclion-purchascrs) were added os defendants. In
the Subordinate Judge’s Court, the 6th, 7th, and 8th defendants
only appesred, The Subordinate Judge held that the elaim for
the year 1249 was barred by limitation, and that the defendants
6 to 8 were not liable for the vent priov to their purchase on
the 8h of April 1891, On appeal, the Officiating Judge, relying
on 8 65 of the Bengal Tenancy Act, hold that the tenure was
liable for tho whale of the arrons, irvespective of the question
whether it fell due hefore or after the purchase by the defend-
ants 6, 7, and 8.

Against that Jecision the defendants 6,7, 8, appealed to the
High Cowurt.

Babu Golap Chunder Sarfar for the sppellants.

Babu Ak#li Clunder Sen for the vespondents,

The judgment of the Court (Maceunnsoy and Bawursre, J7.)
was a8 {ollows 1

This appeal arises out of a suit brought by the plaintifs-
rospondents to vecover arvears of rent of o certain tenuve for the
years 1249 to 1252 Maghi, the plaint praying {ov a decree against
defendants 1 to 5, the former holders of the tenuve, and stating
that as the tenure was lisble for those arrears, defendants 6 to 8,
who had purchased the tenure ab a sale for its arvears of rent for
1248 and certain previous years, were a%so mads parties.
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Defendants 1 to 5 did not appear, but defendants 6 to 8
contested the suit on various grounds, of which if is now necessary
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to notice only one, namely, that the tenure was not liable for R‘EM-\K

any exrenrs that accrued due before their purchase.

The first Court held that the elaim for 1249 was hawed by
limitation, and the tenure was not liable for any axrears that fall
due before the sale at which the defendants 6 to 8 purchased it

On appeal by the plaintiffs, the Lower Appellate Conrt, relying
chiefly on section 65 of the Bengal Tenancy Act, has made the
tenure liable for the whole amount of arvears, irrespective of the
question whether it fell due before or after the purchase by the
defendants G to 8.

MAogingt that decision the defendants 6 to 8 have preforred
this second appeal, and it is contended on theiv behalf that
the tenure was not lable for any arrears that fell due hefore
their purchase.

‘We think this contention is sound. I is true that section 65 of
the Bengal Tenancy Act makes arrears of rent due in respect of
o tenure a first charge thereon; bub that seotion, after emactng
that a tenure-holder shall not he Hable to ejectment for arrears of
rent, declares that his tenure shall be liable to sals in execution of
o decree for vent, and the rent shall be a first charge thereon.
That, we think, goes to show that vemt fallng due during the
timo that a tenure belongs to any partioular tenure-holder is &
first charge on the tenure only so long as it is his and has not been
rold for avrears of rent. And this, wethink, is made dear beyond
doubt by clause (¢) of section 169, which enacts that if any surplus
rvemains of the procesds reslized by the sals of & fenure in
exeoution of & decves for arrears of remt, after satisfying tht
decree, any rent falling due between the date of the suib in which
the decree was passed, and the date of sale, shall be paid there-
from to the decreeholder. This provision of the law evidently
shows that the Legislature intended that the charge in respeet of
any rent falling due between the date of suit and the date of sale
in satisfaction of flo decree passed therein, shull be transferved
from the temure fo its sale procoeds, end that the tenuve ghall
pass to the yurchnser at o sale for avrears oi vomb free of all
Liahility created upon it by the default of the previous holder,

R4 \rsum
Baspar,
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The learned vakil for the respondents contended that olause (c)
of section 169 could not limit the charge created by section 63,
and that the landlord might have a charge on the tenure as well as
on the surplus sele proceeds, If that was the law, it might lead
to greater injustioe to the defaulter. TFor the tenure in the hands
of the purchaser being liable for the vent falling dne betwoen
the date of suib and date of sale, the purchaser will evidently bid
for it so much less than its [full value; while the swrplus sale
procecds being also charged with such vent, the landlord may
recover it from the surplus; and thus the defaulter may he made
to pay the full rent and yob not get the full value of his fenurs,
while the anction-purchaser will geb tho tenure for less thon itg
full value without having to pay any back rent. This wa da,not
think the Legislature could ever have intended. If the value of
the tenure is sufficient to pay off all the arronrs due up to the
date of sale, as the tenuro would, upon the view we take of thelaw,
fetoh ils Tl value, the landlord’s demand would he paid in full,
But it the value of the tenure he not sufficient to pay off all the
arrears due wpon if, thon it must necessarily be an insuficient
seourity for the smienr, and no view of the law can enable the
Jandlord to realize his dues fully out of it. The opposite view of
the law, if correct, would rvesult in lowering the value of the

~ tenure at any salo for arrears of rent, and what the londlord might

get from the tenure by a second sale will be counterbalanced by
the deficiency in price at the first,

The oases cited for the vespondent— Obhoy Chunder Bundoprdhya
v. Nilumbur Mookerjee (1) and Khoda Buw v, Degumburee Dossee (2) —
are not in point, They relafo to the Hability of purchasers at
ordinary sales in execution of decrees, and not to that of purchagers
at gales in exeoution of decrees for arrears of rent,

For all these reasons we think the view {aken by the first Court
is correct, and the decree of the Lower Appellate Court must there-
fore be reversed, and that of the first Court restorod, with costs
this Court and in the Cowrt of appeal below.

Appeal allowed,
0, 8
1) W. R, 1864, 78,
(2) W, R., 1864, 207,



