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1893  forming any opinion of thoir own as to what is a reasonable
“Sormwen amomnt. They prefer to maintain the decree of the Distriot
Kavz  Judgo because he seems to have addressed his mind most dirootly
M;;’;m to that which the Oudh Act requires, and his reason seems fo

S%i?z;;. havo been overlooked by the Judicial Commissioner,

Biuv. The vesult is that they will humbly advise IHer Majesty to
revorse the decree of the Judieial Commissioner, to dismiss the
plaintif’s appeal to the Judiclal Commissioner with costs, and
to restore the deoree of the District Judge. The plaintiff must
pay the costs of these appeals.

Appeal allowed.
Cross-uppend dismissed.

Solicitors for the appellant and oross respondent: Messrs.
Young, Jackson, and Beard.

Solicitors for the respondeut and cvoss appollant: Messrs,
Walker end Row.

C. B,

PO¥ DARKHINA MOMHAN ROY (Pramvtirs) ». SARODA MOHAN ROY

1893, . AND sxwornER (DERENDANTS).
June 27 an .
23?27“5 July [On appeal from the High Court ot Caleutta.]
15

e Voluntary payment—Money puid for benafit of another—Payment of revenue
by the cloimant of an estabe while tomporarily holding it wnder o
decroe in his fuvour, afferwards veversed—Lialility of owner for
money so paid for his bengfié.

‘Where a elaimaut having obiained possession of an ostate under a
deeroc in good faith, has paid the revenue and cegses (in default of which
payment the estate would have been sold), although tho deerce may have
beoen reversed afterwards, and he may have been deprived of possession, he
nevertheless is entitled {o bo ropaid the amount by his opponent, who
benefits by it, provided that he has not realized, or failed through any
fault of his own to obtain, enongh out of the rents aud profits during his
possession to cover this expenditure.

The plaiutif had paid revenue and ecsses in such a case: Held, thab
on his accounting for mesne profits, and all that he had received, or might
have veceived from the estato, he should recover from the defendants, in

- whose favour the decree was ultimately made, the difference Letwoen his,
the plaintifl’s, payments and receipts, ‘

* Present :—Lonp Hozmouss, Lorp Maowaemren, and 81z R. Cover,
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Arrrat, by special leave, from s decres (9th Pebruary 1891)
of the High Court, reversing a decree (16th September 1889) of
the Subordinate Judge of Rangpur.

This suit was brought by the appellant, the adopted som of
Kali Mohan Roy who died in 1866, to recover from the defendants
now respondents, Rs, 5,767 the wmount of revenue and other
publie demands recoverable in like manner, paid by the plaintift
to prevent a sale by the Collector, in respect of an estate comprising
four mehals in Rangpur, on difforont dates from September 1885
to September 1886, amounting with interest to Re. 7,489. The
pleintiff when he mado this payment was in possession of one of

. the mehals under & decree of the High Court, dated 25th March
1882, afterwards reversed by order of Her Majesty in Couneil
datéd Oth Apiil 1886, The question on this appeal was whether
he was entitled to recover the abave sum from the defendants, in
whose favour the decree ultimately stood, or as the High Court
had held, was not so entitled.

The facts, which were not in dispute, were these :—

Kali Mohan Roy had two hbrothers, Tarini Mohan and Hari
Mohan, who before February 1836 were orviginally in joint and
undivided possession with him of the four mehals, of which one
bore the fauzs number 146. In 1836 & private purtition between
the brothers took place, and they took among themselves soparabe
possession of equal portions consisting of villages belonging fo all
the four mehals, on which the total Government revenue amounted
to Rs. 31,155, which the brothers agreed to pay in equal thizd
parts, But there was 1o collectorate partition of the land or the
revenue assessed upon it, either under Regulation IX of 1811 or
any other revenue law relating to partition, so that the entirety of
each mehal remained liahle for the revenue upon each. On the
deaths of Kali Mohan and Tarini Mohan, their respective sons had
their names entered as proprietors of the shaves of their fathers.
The present question relates to half the share of Haxi Moban, who
died in 1846 leaving two widows, o each of whom he gave power to
adopt & son to him, Then the several adoptions of Baroda Mohan,
one of the present defendsnts, which took place in 1853, and
- of Durga Mohan, father of the other defendant, Jotendra Mohan,
which took place in 1836, became the subject of Litigation from
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1878 till 1886: sen Jugudamba Chaodhrani v, Dakhine Mohan (1.

Daxnina Decrees were made in the High Qourt on the 25th March 1882
Mouay Ro¥ 3 tovour of Dakhina the present plaintiff, and in favour of Tara
8azova  Mohan Roy, son of Tarini, each for o two annas eight pie shave

Moman
Roz.

in the estate, wlich ad heen Hari Mohan’s. But the defondants
in those suits (who were also afterwards the prosent defendants,
respondents) appealed {0 Her Majosty in Couneil. They did
not, howover, oblain an order from the High Cowt to stay pro-
ceedings in execution meanwhile ; and Dakhina, as he was entitled
to do, obtained an order under which he was put into possession
of almost all of mehal No. 146, between the 30th July and the
16th Angust in 1885. In the end the High Court’s decres of
95th Mavch 1882 was reversed by an order in Counel, dated 9th
April 1886, and possession was resfored to his opponents. The
next stop concerned Dakhina alone. In 1887, after the order in
Council of April 1886 lhad beon enforeed, a suit for tho mesne
profits of mehal No. 140 was brought by Saroda Mohan against
Dakhina, Tt was then found as a fact Ly the Courts that in
consequence of difficulties placed in his way by his opponents,
Dakhina had only received a sum of Rs. 403 from the tenants,
and that when the costs of eollection had been deducted the profits
were only Rs. 363: and that duving that time ho had to pay on
account of the Government revenus, kists or instalments due
from Beptember 1885 to Suptember 188G, Re. 4,821, and Rs. 948
for oesses and ddk tax.

The plaint (20th September 1838) set forth the above, and
the defence was, in effect, that the defendants were only liable in
respect of revenue paid for that portion of mebal No. 146, of
which they had remained in possession; and that payments, over
and above Re. 136, which covered what was due in respect of what
they had retained, had been made by the plaintiff for his own
interests, and voluntarily, in respect of revenue-paying estate
not then in the possession of the defendants.

Tssues were fixed that met a1l these points,

The Subordinate Judge decresd in favour of the plaintiff. He
considered that the payments made by him, in rospect of mehal
No. 146, were not voluntary, but a necessity under the revenue

(1) I L. B, 13 Cale, 308; L. B., 18 I A,, 84,
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lmy to prevent sale for arrears, and that the payments were, in 1893
the end, for the benefit of the defendants, who, obtaining the

B Daxnrya
estate, were bound to repay the sums, with interest from the dates Momax Roy
of payment. Samona

The judgment of the First Court was reversed by & Division Bigi,m
Bench (Torrenmanm and Trevecyaw, JJ.) of the High Court '
The Judges were of opinion that the plaintiff, during his period
of possession, was a wrong-doer, and was not entitled to charge
the defendants with payments made in his own interest af the
time. Their judgment, as fo the claim of the appellant, was as
follows:—

“ The suit was brought fo recover Government revenue, cesses, and dék
fundepaid by the plaintiff when in possession of this property.

“The Subordinate Judge has given the plaintiff & decres for what he
claims. The defendants admit that they are liable for a portion of this sum
which was paid on account of lands of which they retained possessioa; butb
they dispute any lability as to the vest.

“We think it quile clear that the plaintiff is vot entitled to recover
any outgoings in respect of lands wrongfully taken possession of by him,
Tor a portion of the time he had not even the excuse of baving a deerce
inhis favour. As far as ibe time which elapsed between the plujnsil¥'s
getting possession and the Privy Council decree, we think it must also be
taken that he wns a wrong-doer, A person who is in pessession under
a deeree which is subsequently set aside, iy lable for mesne profits and
cannot be said fo be in zightful possession, and therefore is in wrongful
possession, A person who ig in wrongful possession is not entitled 1o
recover ‘sums paid on aceount of antgoings, although he may be able to use
thom for the purpose of reducing the mesns profits. Thiz propesition s
clear from Tiluck Chand v. Soudamini Dasi (1) and the other cases eited
to us, The judgment of the Subordinate Judge is, therefore, we think,
wrong, and should be altered, except so far ns the property which remained
in the possession of the defendants is comcerned. The decree will he for
the sums sdmitted in the 4th paragraph of the written statement, wiz.,
Rs. 200, with & proportionate amount of road cess and ddk fund cess, alse
interest at 12 per cent, from date of payment to the date of decree of the
Subordinate Judge (those amounts must be inserted in the decree), with
interest on decree at 6 per cent. and proportionate costs. The defendants
must also pay to the plaindil proporiienate costs of the suit and of this
appeal in respeet of the amouul deervals The plaintil must pay to the
defendants proportionate costs of suit and appeal in respect of mmount
disallowed.” ‘

(1) 1. L. R., 4 Calc., 666.
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On this appeal
Mz, R. V. Doyne, for the appellant, argued that the judgment

MOH’;N Bo¥ o the High Cowrt was erroneous in holding that the possession

Siropa
Momaw
Roy.

of the plaintif, which had been under the deoree of the High
Cowt of 25th Maych 1882, was wrongfully taken by him. He
had remained in lawful possession until the decision of the High
Court was reversed by the order of Her Majesty in Counoil of
9th Apuil 1886, There could be no more lewiul fitle while it
losted than the decres of the competent Cowrt, the execution of
which decree the defendants had not applied to have stayed,” It
wuos not disputed that the payment of revenue was necessary
to proserve the estate from sale for default. The rights of the
owners of the four mehals, antecedently to the litigation which
ensued upon the adoptions, shows that revenue paid upon mehal
No. 146 secured the shaves of others; and though the payment
by the plaintiff was made at the time in his own intevests, it
operated to save the estate for the defondants,

It had been shown that the plaintiff, while in possession, had
been unable, in consequence of the defendants’ opposition, to get
in the rents due, with the exception of a small amount, He
vefoxred to T%luck Chand v, Soudamini Dasi (1) 3 Gopal Ohunder
Chuckerbutty v. Oodoy Lall Dey (2); Dindn Kuar v. Bhonda Das
(3) ; and the Indian Contract Act, IX of 1872, section 69.

Mr. J. D. Mayne, for the vespondent, Saroda Mohan Roy,
argued that it was not necessary, in ordor fo support the judgment
of the High Court in its result, to insist upon the wrongfulnoss
of the plaintif’s possession. At the time when the payments
were made the plaintiff believed himself to be making them on
his own account. The rovenue was a charge upon the mehal in
the plain{iff’s honds, and it was the estate that had to pay it.
The plaintift’s ullimate dizconnection with any title to the estate
did not involve the comsequence thet his payments of revenue
were anything different from discharges of obligations irmposed .
upon the land, for which he in consequence of his temporary
Ppossession of it, was liable ab tho fime. e was bound so to hold.

11) T. T R., 4 Cale., 8G6. (%) 10 W. R, 115.
(8) L L. R, 7 All, 660.



VOL, XX1.] CALCUTTA SERIES. 147

the estate that, if he should not ullimately succeed in the litige- 1893
tion as to the adoptions, he would be in a position fo restore it Tysgmrna
The claim of the plaintiff could not vest wpon any implied M"H**:‘ Rox
contrach, He veferred to the cases above eited. SaropA
Mr. R. V. Doyne was not called on to reply. Monax

Rox.
Afterwards, on the 15th July 1893, their Lordships’ judgment
was delivered by

Lorp Macwacmren.—The question in this eass ig a very short
one, and it is purely a question of law.

TIn Mareh 1882 the appellant obtained a deoree from the Migh
Court establishing his title as against the respondents to a revenue-
paying estate. In 1885 the appellant obtained possession of the
estate in execution of the decres.

The decres of the High Court was reversed by the judgment
of the Privy Coundil in April 1886, and in the latter part of the
pame year the respondents were replaced in possession of the
estate in dispute.

In the interval, while the appellant was in possossion, the
vespondents actively interfered with the tenants upon the estate,
and in consequence of their obstruction the appellant received
only a trifling sum on account of rents and profits, During the
game period the appellant was called upon fo pay, and did in
fact pay, large sums for Government revenue and other charges
assessed upon the estate, and vecoverable in the same manner as
Grovernment ravenue. )

The Subordinate Judge held that, as the estate was preserved
for the benefit of the respondents by the payments which the
appellant had made, he was entitled to zecover from the respon-
dents the difference between the amount so paid and the net
pmounnt of the reuts and profits which he actually received,
and for which alone, owing to the conduct of the respondents,
he was held accountsble. That decision was reversed on appeal.
The learned Judges of the High Court held that the appellant,
though in possession under the decree of the Court, was in
“ wrongful josscssion,” and they laid it down as a proposition
of law of umiversal application that, * a person who is in wrongful
postession is wob entitled fo recover sums paid on account of
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outgoings, although he may be able to use them for the purpose
of reducing the mesne profits.”

Tiven if the rule etated by the learned Judges admitted of ne
exception—a proposition which it would be difficult to maintain,
having regoxd to the recent case of The Peruvian Guano Company
v. Dreyfus Brothers (1) in the Tlouse of Lords—it seems to be a
gomewhat stzong thing to hold that the appellant when he paid
the Government revenue was in wrongfnl possession of the estate.
He was in rightful possession at the time. IJe was in possession
under the outbority of the highest Court in India. Not énly
wag he in rightful possession and acing in good faith, but the
respondents were acting wrongfully in trying to deprive him
of the fruits of his decree otherwige thau by due process of law,

The Government revenue ropresents thab portion of the pro-
duce of the Jand which frum timo immemoiial hias been eonsiderad
in eastorn countries to belong as of right to the sovereign power in
the State. In India payment in kind hos long siuce beon commut-
od for a money payment, which in some cases is fixed permanently,
and in others is lisble to vevision by periodicel settlements.
Sometimes the Government revenue is spoken of as a quit-rent,
sometimes as n land tex. But however it may be described, and
however it may have hesn assessed, it is the firet and paramount
charge upon the land, and if default is made i payment, the
estate i sold in a suromary way. The Government gives a olear
title $o the purchaser, and the land is lost for ever to the delaulting
proprietor.

Now, it seerns to their Liordships to be common justios that when
o proprietor in good faith pending litigation mokes the nevessary
payments for the preservation of tho ostate in dispute, and the
estato is afterwards adjudged to his oppouneut, he should be re-
couped what he hog 80 puid by the person who uliimalely benefits
by the payment, if he has fajled through no fault of his own to
reimburse himsslf oub of the yents, Of courss he is bound to.
account for mesne profits, for all rents and profits which he has
received, or which without wiltul dofault he might have recsived,
But if owing to oircumstances beyond his control, and still wore’
if in consequence of some wrongful conduct on the part of Dis.

(1) L. Ry App Chas, 1892, 106,



VOL. XX1} CALCUTITA SERIES. 149

opponent, he has received less than what he has had to pay for the 1803
preservation of the estate, it would seem to be in accordance with 5y o

justice, equity, and goo conseience—~there being no spreific rulo to  Momax
QY

the sontrary—that he should recuver the difference on the final ».
adjusbment of nccounts. The claim isin the nature of salvage; %j’(‘:’f‘;i‘f;

rnd it is to be observed that the law relating fo sales for amvenrs of  Row,
Government revenue recognizes an equity to repayment in the

case of o person who not being proprietor pays the Government
revenue in good faith to protect a claim which afterwards turna

outto be unformded.

Their TLordships will therefore humbly advise Her Majesty
that the appeal ouglt to he allowed and the decrso of the High
Coust reversed and the decres of the Subordinate Judge restored.
The respondents will pay the costs of the appeal and the costs
in the High Cowmt.

Appeal allowed.

Solicitors for the appellant : Messra. T. L. Wilson & Co.

Solicitors for the respondent, Sarcda Mohan Roy: Messrs.
Barrow & Rogers,

C. B.
GHASBITT (uxpER GUARDIANSHIP) AND AROTHER (DEFENDANDS) v P.CE
UMBAO JAN anp anormer (PrarNmrss). J3’3937
une 1
GHASITI (uxver cuirpiansmIP) AxD Axormse (DERENDANTS) 0. July 22,

JAGGU axo avormee (Pramsiiers).
[Ox appeal from the Chief Court of the Punjab.]

Mahomedan Law—Custom—Succession to  property amony Kenchang—
Practices not recognizadle by law as customs—Dumoral customs,

Among Mshomedan Kanchans, practiees rlating {o their holding and
inhavitence of property, having an imwmoral fendency, were not recognizable
as customs, or cnforceable as law, To recognize practices tending fo
promote prostitution, which the Mehomedan law reprobates and prohibits
absolutely, would be contrary to the policy of that law,

‘Where property left by a femnle Kanehani, decensed, was claimed by her
legitimate kindred, it was feld that an “ adoption,” so called, in conformity
with those practices, had not operated to separate her from the familyin
which she wag born, The mode in which her property had been acquired

¥ Present: Lozp Hosmovsy, Lord Maoxaorrey, and Sz R. Covem, .
) 12



