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prayer clawse in the plaint is not sufficient for the purpose.
Hewving regard to the pleadings in the case, and to the ferms of the
‘saeveml bonds that have heen put in by the parties, we think the
plaintiff has not placed hefore the Cowrt sufficient materials to
enable it to apportion the mortgage debt on the mouza in dispute.
There is no sufficlent evidence to satisfy us as to how much of the
mortgage debt covered by the bond of 1269 remsined unpaid on
the date of the bond of 1278. Nor is there any clear evidence to
show what the relative values of the mouza now in dispute end the
remainder of the mortgaged properties are.

The result, then, is that appeal must be dismissed with costs.

Appeal dismissed,
¢. D, P.

CRIMINAL REVISION,

Befove Mr. dustice Prinsep, Mr. Justice O Kinealy, and Mr. Justice
Trevelyan. *

DAMU SENAPATL awp sevex ormers (Permrrrowms) v, SRIDHAR
RAJWAR (Qvrosire Parry)*
Oriminal proceedings—Trvegularity~-Bagistrate pussing sentence lefore
Jenishing his judgment—Criminal Pracedure Code (et X of 1882),
ss, 365, 367 and 537,

A Magistrate on a charge of rioting passed sentence on the accused with-
,out deliveriug his judgment in open Court, the judgment (one in course of
being written during the hearing of the case) being in fact not then com.
pleted. The case went on appeal to the Sessions Judge, who dealing fully
with the evidence {aken before the Magistrate, confirmed the econvietion
and sentence. ‘

Hell, per Priwsse and Trevizvaw, J7J., that the judgment of the
Magistrate was not one in accordance with the law as laid down in
section 366 of the Criminal Procedure Code: but feld by Privswr and
O'Kiwnary, JJ, (Tueveryay, J., dissenting) that the irregularity was one
contemplated by section 587 of the Code, and not having occasioned any
failure of justice, it did not necessitate a retrial of the case,

* (riminal Revision No. 870 of 1893, against the order of J, Pratt, Bsq,
Sessions Judge of Midnapore, dated the 6th of June 1893, affirming the
order passed by Mr. M. A, Xadar, Deputy Magistrate of Midnapore, dated

. the 12th of May 1893.
9
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Per Truveryaw, J.—The case was more than one of mere *error,

e omigsion or irregulariby ” within the meaning of section 537 : the
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judgment having been irregularly arrived at and pronounced, there was nor*ﬁ
#judgment” in accordance with law, and therefore no fair trial to which
every accused person is entitled : the case ought therefore to be re-tried.

Tur material facts of this case sufficienlty appeer from he
petition filed by the petitioners, which showed—

1, That one Sridhar Rajwar, the complainant, lodged a complaint on
the 8th April 1883 in the Chandra outpost, on the allegation that ho went
with five eoolics, under orders of one Prankristo Dey, a gomastha of Messrs,
Watson & Company, to impound the cattle which might have entered the
indigo flelds belonging {o the said Company ab Bailasal and Moutalah, where
they wore assaulted by o hody of 40 to 60 people, who vescued the caitle.

2, That your petitioners also laid a complaint on the 8th September
1893, against Prankristo, the gomastha and Zegiddar, and Arun Pal and
others, on the allepations that they forcibly drvagged him out of his houso
by order of Prankristo and assaulted him and his brother.

%3, That both the charges were investigated and eventnally sent up
by the potice.

4, That the Depuby Magistrate of Midnapore on the 12th May 1893,
after Tecording the evidence of both sides, convicted your petitioners under
gection 147, Penal Code, without writing any judgment as contemplated by
the Criminal Procedurs Code, and sentenced them each to two months’ rigor-
ous imprisonment and a fize of Rs, 25; in default, further rigorous imprison-
ment for one month. They were also divected under section 108, Crimingl
Procedure Code, fo execute each a personal recognizance of Rs. 100 to keep
the peace for one year, or in default each to be simply imprisoned for
one year, ‘

%5, That the counter-charge brought by your petitioner was dismissed
under section 363, Criminal Procedure Code, without writing any judgment,
the Deputy Magistrate declaring that ¢ there will be no separate judgment,’
though subsequently he delivered one.

%@, Thas the trial held by the Deputy Magistrate was very irregular
and contrary to law, and showed a bias towards Messrs. Watson & Con-
pany’s people, end ought therefore to have been set aside, as will appear
from the afidavits of Damu Senapati filed before the Distriect Magistrate
on the 9th May 1898, and the application filed before the Deputy Magis-
trate, dated the 10th May 1893, attested copies whereof are annexed
hereto,

“7, That, dissatisfied with the conviction and sentence passed by the
District Magistrate of Midnapore, your petitioners preferred an appeal to
thy Sessions Judge of that place who, for the remsons reccrded in his
judgment, dated 5th June 1893, afivmed the said convietion and sentence.”
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The petitioners submitted thet the conviction and sentence
ought to he set aside, and the High Court (Privser and TrevEr-
AN, JJ.) made an order in the following terms:—

“TLet the record be sent for and a rule issue on the District
Magistrate to show eanse why the convietion and sentence should
not be set aside and such other order passed as to this Court may
seem fit, on the ground thet no judgment has been recorded in
nccordance with the law, and that in hinding down petitioners fo
keep the pence, the Magistrate has not exercised a proper disoretion

“is"vespect of the term for which such recognizances have been
required. Pending further orders of this Coust, the petitioners
will be enlarged on bail.

M. Jackson, Mx. K. B. Dutt, Baboo Debendra Nath Ghose, and
Baboo Jogesh Clundsr Dey for petitioness.

Mr, Garth and Bahoo Bhowany Churn Dutt for the opposite party.

Mr. Juckson :~Our allegetion is thab the Magistrate never
listened to the arguments of Counsel who appeared for the
accused ; whilst Counsel was arguing, the Magistrate was writing
oub his judgment, and he actunally pronounnced judgment and
sentenced the aceused to various terms of imprisonment before he
had finished writing the judgment, and before he had signed and
dated the judgment, as required by law : this is abundantly mads
out, not only by our asffidavit, but also from the explanation
submitted to this Court by the Magistrate. Section 366 of the
Oriminal Procedure Code Jays down the mode of delivering judg-
ment, and section 387 of the same Code states what the contents of
a judgment are to be. The provisions of these two sections are
imperative, and non-complionce with those provisions makes the
whole trial irvegular and absolutely illegal. [Privsme, J.—Was
this objection taken on appeal?] The objection is taken in one of
our grounds of appeal to the Judge. [Prenser, J.—The Judge on
appeal deals fully with all the facts of the case; how, then, are
you prejudiced by the irregularities you allege on the part of the
Magistrate #] If the original trial is vitinted by the irregularities
of which we complain, the appeal cannot put the matber in statu guo.
"We are entitled to a foir trial before the Court of first instance.
[TruveELYax, J.~1 agres with you. If the Magistrate had heard
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the arguments of Coungel who eppeared for the accused, and had
pronounced judgment after he had fully written it out, he might
have acquitted the accused. ]

Mz. Garth, conbra :—It is not stated that these objections were
urged hefore the Judge. The fact that the objections were taken
in one of the grounds of appeal does not necessarily mean that
they were pressedl at the hearing. The Magistrate does not admit
the allegations of the petitioners. [TrEveLyAN, J.—It is pretty
clear that the allegations ave correct.] In any case, section 537 of
the Criminal Procedure Code covers such a case.

Mr. Juckson in veply :—Section 537 does not cover all defects;
certainly not defects in the procedure. If does mot cover a case
where there has heen absolute illogality. See Queen-Empress® v,
Chandi Singh (1), Tt is olear thers is o difference between acts of
commission and acts of onmssion. Bection 537 might extend to the
latter class of cases, but by no means to the former, where there
has been an intentional disregard of the provisions of the law.
Beo Queen-Empress v. Viraperumal (2).

The Court (Prinsze and Treveryax, JJ.) differed in opinion,
and the case was referred to a third Judge (O'Kixravy, J.), who
agreed with Privsue, J. ‘

The fallowing judgments wers delivered :—

Prinsee, J, :—~1In this case the rule was granted on the ground
that primd fasie no proper judgment had heen recorded in accordance
with law by the Magistrate, raising the question whether in such
& case a retrial should be had.

Tt appears that a velrial on a charge of rioting was conducted by
the Magistrate at & somewhat unusual length, the prisoners being
represented by Mr, K. B. Dutt, an advocate of this Court. Late
in the day, the trial heing completed, the Magistrate proceeded
to deliver judgment. It i beyond doubt that at the time that he
passod senfience on the accused he had not, in accordance with law,
delivered. his judgment by pronouncing it in open Court. When
Mr. K. B. Dutt asked leave fo read if, it was refused, but the
judgment was read out to him by the Court Head-Constahle under

(1) L L. R., 14 Cale., 395, (2) L L. R, 16 Mad., 105 (112, 113).
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the orders of the Magistxate. At the end of the judgment, under

e signature of the Magistrate, there is & note recorded in the
fdllowing terms:—*“At the request of the accused’s Counsel, the
judgment has been read over to him, by order of the Court, by
the Head-Constable, Bahu Lal Sukul, as it was being written out.
M. A, Kadar, Deputy Magistrate.”” The explanation given by
the Magistrate after the issue of the rule is not altogether comsis-
tent with this statement ; but the ferms of this note leave no doubt
that when sentence was pronounced and the judgment was being
76d. over by the Head-Constable under the divection of the Magis-
trate, it had not besn completed. There cam be no doubt that the
judgment so promounced is one not in accordance with sectious
366, and 387 of the Criminal Procedure Cods, and if the ease had
remained here, I should have been in favour of directing o fresh
trial. It is impossible for any judicial officer, befors a judgment
has been finished, to be quite cerfain whother on a further con-
sideration he will not arrive at o conclusion different from that
originally formed, and it would be most dangerousto allow a
sentence to be passed and a judgment sefting out the reasons for
the conviction and sentence to be sfterwnrds written out. Bub
the case did nob remain in the Magistrate’s Court.

An appeal was preferred to the Sessions Court.

No objection can fairly be raised against the judgment of that
Court, which is full and complets, and deals thovoughly with the
whole of the evidence faken ot the trial ns well as with the ohjec-
tions taken to the procesdings of the Magistrate. It does mot
appear, however, from that judgment that objection was taken to
the manner in which judgment was recorded by the Magistrate.
‘Whother such objection was or was not taken in the course of the
argument is not certain. Tt is pointed out that this ohjection was
taken in the petition of appeal presented to the Sessions Judge.
I am not prepared to hold that beewuse any objection may be seb
out in & petition of appeal, it was necessarily taken in the course of
the argument before the Appellate Court; nor am I inelined to hold
~ that it is the duty of an Appellate Court when the pemsons before
it axe properly represented, to do more than to consider the argn-
monts raised at the hearing of the appeal; or that it is necessary
for an Appgllate Court, in addition to those sxguments, to consider
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what is also set out in the petition of appesl, so as to enable any
party affected by its judgment to take advantage of any groungd
raised in the petition of appeal which is not referred to in the
judgment delivered, and without showing to the satisfaction of
the Superior Court that the particular objection was taken at the
hearing of the appeal. ‘ ‘

Tt appears from the judgment of the Sessions Judge on appeal
that serious objections were taken by the learned Counsel for the
appellants to the manner in which the irial was conducted, refer.
ving generally to the conduct of the Magistrate while evidence
was being vecorded. All those objections have heen considersd
and disallowed by the Sessions Judge, who has expressed his
regret that “allegations of unfairness and partiality should have
been seriously made upon such trivial materiels in respect of a
Magistrate of long experience snd unblemished reputation.”
Nothing has been said befors us in respect of these remarks.

The question now remains for me fo consider on this ruls,
whather, the case having been fairly fried out on the evidence on
the record. in the course of appeal, and the opinion of the Sessions
Judge properly recorded in favour of the conviction of the appel-
lants by order of the Magistrate, any irregulmity in the manner
of recording or delivering his judgment by the District Magis-
trate should be regarded as fafal to the trial so as to require a
retrial. It seerns to me that such an irregularity is one confem-
plated by seotion 537 of the Code of Criminal Procedure, and that
in this case it has not occasioned any failure of justice. It isa
matter of regret that such an irvegularity on the part of the
Magistrate should have oceurred ab all. Having regard fo the
lateness of the hour (which is sfated to be 6-30 r.m.) at which the
proceedings were concluded, the Magistrate would have exercised
a better diseretion if he had postponed the delivery of judgment
until the following day. The irregularity having, in my opinion,
ocoasioned no failure of justice, I would discharge the rule.

The other point xaised in the rule was not made the subject
of argument.

As T do not agres with Trevevzay, J., the case must go to &
third Judge to be appointed by the Chief Justice.
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Treveryaw, J. i~ agree with Mr. Justice Prinsep in thinking
that the judgment of the Deputy Magistrate was not pronounced
inl accordance with the law. Thers can be no doubt from the note
appended by the Deputy Magistrate fo his judgment that sentence
was given before the judgment was completed. There is also
00 doubt, from the explanation of the Deputy Magistrate, that
he was writing his judgment when the argument was going on.
It follows from this that he did not, as was his duby, attend to
the argument of Counsel. The so-called judgment was therefors

avived af in the way provided by law, and, as the learned
Deputy Magistrate came fo the conclusgion without attending to
the arguments of Counsel, it follows that the trial before him was
not & fair one.

The question remains whether the action of the Deputy
Magistrate was set right by the fact thet the Appellate Court did
its duty. I regret that on this question I sm unable fo agres
the conclusion arrived st by my learned colleague. I think that
the texms of seotion 587, Criminal Procadurs Code, are inapplicable
to the present case. This is more than a case of & mere “error,
omission or irregularify * in the judgment or prozesdings. In my
opinion there has been no judgment in accordance with the law.
As T understand a * judgment,” it means the expression of the
opinion of the Judge or Magistrabe awived af aiter due considera-
tion of the evidence and of the argnments. As the Magistrate was
doing other things ab the time, there can have been no due con-
siderafion of the arguments, and the sentence seems to have heen
passed befors, and not after, the consideration of the evidance.
This course must in every case be unfair fo an acoused person. If
it be unfair, it seemns to me that he must be prejudiced by if. In
my opinion thers is not in substance much, if eny, difforence between
the eircumstances of this cose and & cnse where the Magistrate
declines to hear evidence or argument and sentences an accused
person,  As T understand the law leid down in the Criminal
Prosedure Code, every accused person is enfitled fo o fair and
impartial trial and a judgwent given in the way I have above
suggested, A judgment ought to be given by a Magistrate who
has had the witnesses before him. It is not sufficient thet there
be & judgmept on paper evidence. In this case, as there prefends
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tobe o judgment of the fivst Qourt dealing with the facts, the
mischief is, I think, greater than if there had been no judgment
nball. An Appellate Court naturally, to a great extent, reliss
upon conelusions formed by Judges who have had the witnesses
before them. Where the judgment of the fivst Court is arvived a
in o way which the law does not recognize, the Appellate Court {g
misled, and the appellant is the more prejudiced.

If the fact that the Appollate Court has tried tho case rightly,
gets vid of a defect in the trial by the Court of first instance, if

‘might equally be that a fair trial by the first Court would oure -ax -

unfair trial by the Appellate Cowrt. T think that the accused ig
entitled to & fair trial by each Court.
In my opinion the conviction and sentenco should bo set aside
and a new frial ordered. ’
O’Kineary, J.:—In this case the petitioners were convisted
by the Deputy Magistrate of Midnapore and sentonced ; and in
addition to that, they wore bound down to keep the peace.

The petitioners appealed to the Sossions Judge ; and he, on the
5th of June 1893, confirmed the oconviction and sentenge of
the Depuby Magistrate.

On the 15th. of June they applied to this Court, as & Cowrt of
Revision, and obtaincd the following rule. [After reading tho rule
(soe ante, page 123) His Lordship continued] :—

In order to understand this rule, it must be borne in mind thet
the petitioners asserted that the Depuby Magistrate had convisted
the prisoners beforo hearing the whole argumont of the accused,
and was writing his judgment during a portion of the argument.
The role, neither in ferms nor in purport, refers to the tiial which
took place before the Court of Sessions. There would be some
difficulty in setting aside the whole trial on the ground of irregu-
larity in the Deputy Magistrate’s Court, without setting aside the
order of the Court of Sessions ; but for this no rule was obtained.
But apart from this, I think that the view taken of the case by
M. Justice Prinsep is correct. I admit the grest force in the view
put forward by Mr. Justice Trevelyon in vegard to the necessities
of the Code heing complied with ; but, on tho other hand, I am.
clearly of opinion that the irregularity in this case falls within
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Chapter 95 of the Code of Criminal Procedure, and that thie 1893
ourt is precluded, by the terms of sections 337, from interfering ~ pag
ith the orders of the Sessions Judge. Seyirstr
The rule is therefore discharged. Szromis

Rule discharged.  Baswin.

LYV, W

APPELLATE CIVIL.

Before M. Justice Mavpherson and Me, Justice Banerjee,

HURRY RAM axp aNormze {DoreNpants) », NURSINGH LAL 1893
AND OrHERS {PLATNTIFFR)¥ May 10.
Bengal Tenauncy det (VILL of 1885), s 19—Ryot, definition qf=Right of
secupancy—Oecupancy for horticultural purposes—Siatutory right,
effect on, of vepeal of Act which gives it
‘Where a xight of occupaney had been aequired nnder the old Tenaney
Aet (VIIT of 1889) which it repealad by the Bengal Tonavey Act (VIIT of
1886), Held, that apart from the provisions of s. 19 of the labrer Act,
such right of occupancy was not forfetled by the vepeal, thers being nothing

in the new enactment to deprive any porson of & stabutory vight which had
been actually acquired.

Semble~The definition of “ ryot * inthe Bengal Tenavey Act (VIII of
1885) is not exhanstive, and theve is nothing in that definition which woald
exclude & person who had taken land for horticultural purposes.

Tae facts of thiz case were 28 follows 1~

Tho plaintiffs and their ancestors were the tenure-holders of 3
bighas 10 cottahs of land in mouzsh Madubun, pergunnah Arreh,
and had been in possession for upwards of fifty years. The land
had always been used for hortioultural purposes. On the 11th of
June 1884 the plaintiffs leased the land on shilmi tenure to two
under-tenants, and they held it under the plaintiffe till 1889,
The defendants Nos. 2 and 8, the proprietors of the mouzsh,
endeavoured to enhance the vent, but without success. Fven-
tually they got up a collusive pottah in the name of defendant
No. 1, who instituted eriminal proceedings egainst the plaintify

# Appenl from Appellate Deoros No. 1039 of 1891, agninst tho decreo of
Babu Aubinash Chandra Mistea, Subordinate Judge of Bhahabad, dated the
9th of April 1891, affrming she decyee of Moulvie Ameer Ali, Munsiff of
Arrah, dgged the 30th of June,1890, 10



