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M r. Justice Pigoi,
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Fenal Code (Jo i  X J V o f  I860), s. %12’̂ Lettin^ to hire a girl imthr- sixteen----- ........... L.
fo r immoi'cil purpose fo r  oiio occasion—Prostitution fu r  a course of 
Ife —Criminal jProoc^ure Cade (dot JT of 1882), ss, 319, 326,373.

>A young prostitute -nnder 16 years of age vras TjrongM to a Louse of 
assignation by tlio accused at tlw request of tlio complainant and fov his 
BTipposed use on tliat one occasion, it not boing contemplated that the girl 
should te  sold or lei out for a period of employment, or for tlia purpose of 
beipg employed by the complainant as a prostitute, or for tlie purpose of 
beiag disposed of by iiiia for that course of life. Meld, tlmt such a Jetting 
out by the aeeused was not within the meaning of section 373 of the Penal 
Code, ’ffliioh on tliu authorities coutemplates a ease of letting or hiiing or 
other similar transaction by which the possc.?.sioa of a girl is obtained with 
the inteniiou of employing her habitually lor the purpose of indiscriminate 
sexual intercourse.

Doiolath Bee 7. SliaihA li{\) followed.

On the 22ncl Jiily 1893, cei'fcain persons M. and 0., boti belonging 
to the American Methodist Mission, -went to a laonBe in Pree 
Soliool Street and there saw ohd Gungaiam Das (accused No. 3), 
who asked them if they required a g ir l; whereupon M. asked tha 
third accused if he knew what he was doing, and the aocused replied 
that he knew what he was doing, and that this was his business: he 
further said if he were paid Es. 2 he would bring a girl. M. paid 
to the accused No. 3 two rupees and told him to hriug a girl to 
the house at 4 f.m. M. and 0. then went away and returned at 
4 B.H. to the house; they there found one Sukee Eaur, Dinoo Das 
and Qungaram (the 1st, 2nd and 3rd accused respectively).

The aaeused Nos. 2 and 3 then came up to M, and 0, and said,
“ we have brought the girl.” The accused Nos. 2 and 3 represented 
to M. that accused No. 1 was the mother of the girl, and M. therefore 
asked them if he ought not to make the arrangement with her; 
they said “no; ” M. did not speak to the first accused at all. The
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1893 aecused Noa. 2  and 3  thea took M. iato another room and there 
~ out to him a girl named Prosnnno alim  Liikhi, seated on a/

Em press bed. 0 .  was then outside the room, hut could see into it. T lie j
ScKBE immoral purpose.
E au h . M . then asked “ for how much” ; the accused Nos. 2  and 3  said, 

« According to timo; Es. 5 for a short tune and Es. 50 if the girl 
is bought outright.” M. then paid to the aooused No. 3 Es. 5, and 
the latter handed the girl over to M. M. took tho child by the hand 
and placed her on a chair and told 0 . to go out and change a nota. 
0 . Tvent out and hrought in the police, who anosted the three 
accused.

The three accused were committed to the Sessions charged nnder 
section 372 of the Penal Code, and also separately under sec­
tion 109 of that Code. After tho commitment, but before trial, 
Bn]?plementary evidence was taken and sent up to the Sessions Court, 
which showed that tho girl was at the outside 12 or 13.

The learned Sessions Judge (Mr. Justice P igot) on perusal of 
the depositions, and before the commencement of the trial, was of 
opinion that the charge was nnsratalnable, and that tho procedure 
laid down in section 273 of the Criminal Procedure Oode should 
bo followed.

The Officiating Sianding Gowml (Mr. Pugh) admitted that 
Dowlath Bee v. Shaik A ll (1) was against him; but referred to Queen 
V. Noiirjan (2), and contended that the words “ employed or tised” 
equally referred to a single employment or user as well to an 
habitual employment or user; and asked that a charge of abetment 
of rape might be added.

PiGOT, J . —In  this case the prisoners are charged thus '.—That 
Sukee RaiF, Dinoo Das and Gnngaram Das on or about the 23nd 
day of July 1893, in Calcutta, let to hire, or otherwise disposed 
of, one Prosunno otherwise called Liikhi, a minor under the age 
of 16, to wit, of the age of 11  years or thereabouts, with intent that 
she might be employed or used for the purpose of prostitution, or 
for an unlawful and immoral purpose, and thereby the said Sutoe 
Uara, Dinoo Das and Gungaram Das committed offoncea punish­
able under section 372 of the Indian Penal Code. That

(1) 5 Mad. H. 0,, 473. -

(2) 6 B, L, li., Ap, S4; 14 W. E, Cr,, 39,
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the said Sukee Eam , at ox atoufc the time and in the plaoe aforesaid, 1593

■^betted the said Dinoo Das aad Gungai'am Das in committiEg q”  '
the oflence in the first ohargo mentioned, which offence was com- E kpeess 
mitted in consequenco of such abetment, and thereby she, tie  said Sijkeb

Snkee Eaur, committed an offence pnnishabla imder sections 109 E-ins.
ahd 072 of the Indian Penal Code. 3r(////~That the said Dinoo 
Das abetted the said Sukeo Raur and Gungaram Das; and 4:thhj—

That the said Gimgaram Das abetted Siikee Eaiir and Dinoo Das.

Under section 273 of the Criminal Proceditre Code, in trials 
before this Court, ■when it appears to the High Oomt, at any time 
before the commencement of the trial of a peKon charged, that any 
charge or any portion thereof is oloarly unsustainable, the Judge 
may make on the charge an entry to that e!feet. Such entry shall 
have the efleot of staying the proceedings upon the charge or 
portion of the charge, “ as the case may be.”

Now upon the informations, I  am clearly of opinion that an 
offence under section 372 of the Indian Penal Code is not made 
ont, and it becomes my duty, I  think, to act upon that opinion, and 
to stay the proceedings by making an entry as contemplated by the 
section. Section 872, Indian Penal Code, under which this charge 
is made, and section 373, relate to the same subject-matter; that is 
to say, to the letting to hire, selling, or otherwise disposing of, any 
minor tinder the age of 16 years mth a certain intent. The first 
of these two sections contemplates an offence committed by tho 
person who sells, lets to hire, or otherwise disposes of, any minor 
under the age of IG years as aforesaid. Section 373 rdates to the 
case of the person who buys, hires, or othenYise obtains possession 
of, any minor under the age of 16.

Section 373 is in these words: ‘'"Whoevei- sells, lets to hire, or 
otherwise disposes of, any minor under the age of 16 years 'ivitli 
intent that such minor shall be employed or used for t ie  purpose of 
prostitution or for any unlawful or immoral pmrpose, or knowing it 
to be likely that such minor will bo employed or used for any such 
purpose, shall be punished with imprisonment of either description 
for a term which may extend to ten years.” Section 373 says,
“ Whoever buys, hires, or otherwise obtains possGSsion of, any minor 
under the age of 10  years with intent that such'minor shall be 
employed or used for the purpose of prostitution or for any 
nnlawfil or immoral pm’poSe, or knowing it to be likely that such
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1893 minor will he employeii or used for any such, purpose,....... Rlin.1| 1)8
puttishedj &o.” as in preceding section.

Esipbess N ow, the miscliief contemplated and against wHoh these seotions 
SuKEE to provide, is the selUug or letting out or dedication of
Kaue, minors for the purpose of prostitution or for any unlawful and

immoral purposes as a coiu’se of life. This is the misoMef wliioh 
tke section oontemplates. Section 373 liaa been the snbjoct of Yery
careful consideration by the Madras High Court with relieronce to 
the nature of the offence which is contemplated by it, and which 
is common to it with section 372. In  Lhat case, vts., that of Dowlcdh 
Bee T. Shaile AH (1), a person was tried charging b’m that he 
obtained possession of one Dowlath Bee, a minor under the age of 
16, namely of the age of ten years, with intent that she should be 
used for an unlawful and immoral purpose, that is to say, for the 
purpose of illicit intei'courso, and he was charged with having 
theroby committed an offence under section 373 of the TnrlinTi 
Penal Oode. Chief Justice Scotland tried the case and referred it 
to the Oom’fc for opinion, and stated that he was inclined to the 
opinion that the section applied only to a case of buying and 
hiring or other similar transaction by which the possession of a 
girl is obtained with the intention of employing or using her 
habitually for the purpose of indiscriminate sexual intercourse 
with man, or in some unlawful and immoral course. Upon the 
ease being heard by the Court, Chief Justice Scotland said that 
a very careful consideration of the section under which the prisoner 
had been found guilty had removed his doubts and confirmed the 
opinion he had formed before the trial as to “ its proper construc­
tion,” &o. He said, “ To bring a case within the section, it is 
in my opinion essential to show that possession of the minor has 
been obtained under a distinct arrangement come to between the 
parties that the minor’s person should be for some time completely 
in the keeping and under the control and direction of the party 
having the possession, whether ostensibly for a proper purpose or 
not.” He goes on to say that the provisions as to the intent or 
knowledge of its being likely that such minor shall be employed 
or used for the pm’pose of prostitution or for any unlawful and 
immoral purpose, indicating plainly as it does “ an employment - 
or use of the minor at some time future to the obtaining o f ,, 

(1) S Mad. H. O ' m .
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possession,”, is in Ms mind strong to show that complete possession 1893 
aacl oonirol of the minor’s person oMainecl by ljuying, hiring', or Qtoei. ~  
otlierwise, with the inteat or knowledge that, by the effect of such Emphess 
possessioa and control the minor should or would afterwaxds be StJEEs
employed or used for either of the purposes stated, is what the 
section was intended to mako pnnishahle as a crime. The pru- 
Tision, he says, appears to Mm to exclude the supposition that an 
obtaining of possession in the sense.in which that expression is no 
doubt sometimes usedj of merely having sexual connection with a 

, woman, could have been in the contemplation of the framers of 
the section. He then goes on to say, referring still to the pur­
poses of the section;—“ With respect to the further point of tha 
meaning of the words ‘ for the purpose of prostitution’, which it 
has been necessary to consider in deciding this ease, I  have a clear 
opinion. Acts of improper sexual intercourse are acts of prosti­
tution in one strict sense of the term, But proof of more than 
that, I  think, is requii’ed. The ordinary and commonly understood 
meaning of the word ‘ prostitution’ is the offering of the person 
for promiscuous sexual intercourse with men, and that, I  think, 
must be token to be its moaning in the section, there being nothing 
in the context opposed to it, but rather the contrary. The 
words ‘ employed or used’ strike ms as confirmatory of that 
being tho only meaning intended, I f  these words had been fol­
lowed by the words ‘ as a prostitute,’ no doubt eonld have aiisan, 
and I  see no indication that anything diSorent was meant by the 
words ‘ for the purpose of prostitution.’ 3?urther, it is a weighty 
consideration in suppoit of this construction, as well as of that 
given to the first part of the section, that, if not right, there would 
be no stopping short of holding every man to be punishable under 
seetion 373 who had casual sexual intercourse with a willing girl 
under the age of 16, capable of giving consent, or kept her as Ms 
mistress or concubine, even although the girl had been a common 
prostitute before he associated with her. Such an effect could not 
possibly have been intended.” The severity of the punishment 
provided by the section seems alone almost conclusive as to the 
justice of this opinion.

la  the case of the Queen v. Nourjctn (1) cited by the 
learned Standing Counsel, Mr. Justice Jackson says that 

(1) 6 B, L . E.,'Ap, 84; 14 W . E. Or., 39.
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1888 “ that 'wliioli section 373 contemplates is tiie selling, letting to 
0,rai!K otherwise disposing of, any minor with intent that sncl?,

EitssEsg minor should he employed as stated, that is to say, making her 
StjSsb person either in perpetuity or for a term for a consi-
Rattb. deration, or otherwise transfemng the possession of a minor.” In 

that case the learned Judges differed. Mr. Justice Jackson found 
that there had been no “ disposal” by one prisoner and no “ obtain­
ing possession” by the other. Mr. Justice Glover treated what he 
held to have been done as amounting to a “ disposal” of the girl 
hy the moLher, and to “ obtaining possession'’ of her by the 
brothel-teeper, differing from his oolleague in  tliis respect, birt not 
in holding that the purpose for which the disposal and the obtaining 
possession were committod, must, under the section, be the devot­
ing of the girl to the pracUce of prostitution.

Now, in this case what occurrod was this, that the Eoverend com­
plainant, desiring to secure the punishment of the defondanis 
under this section for the acts which, according to the informations, 
they avowed, communicated with the defendants, and as a result 
the girl, in this case a young prostitute, as she appears to be from 
the evidence, who lives with the accused No. 1, was brought by the 
accused No. 1 to the house of the accused No. 3 (as had been 
done for the use of another person on a previous occasion) for the 
use, as was supposed, of Mr. M. on that occasion, as a person who 
was desirous of having sosual intercoxu'se with her. There was a 
talk apparently about a sale, and about a longer omploymenfc of 
the girl than merely for the one occasion, but it was only spoken 
o f; the girl was neither sold nor hired out .for a pBaiod of employ­
ment, and it certainly was not in the contemplation of any one 
that she should be sold or hired out for the purpose of being em­
ployed by the purchaser or hirer as a prostitute, or being disposed 
of by that person for that course of lifo. The only offence, if 
any, committed, was in bringing the girl to the house, in order 
that Bho might have an immoral interview with the supposed 
customer on that one occasion. 3?or a short interview Es. 5 was- 
stated to be the charge, and that wag the sum paid.

It  appears to me qu.ite clear that, upon tho authorities quoted 
above, the oommission of an immoral act of sexual infceroouse at 
an interview so brotigM about is not in the opntemplation of the 
eection, and that had the accused befc put Xipon their trial, and
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had all the eTidenoe that appears upon, the depositiona beau laid 
-ijefore the jury, I  should havQ been bound to tel! them that they ' 
could not convict upoa that evidence wndor section 372; and I  say 
that, accepting the supposilion that the evidanoe roeently taken as 
to the age of the givl, of vrhich there T̂ 'as none ■whateyei upon the 
original depositions, can properly be incorporated uuder scctioE 
319 'with the other depositions.

I  am asked also to allow a chai’ge of abetment of rape to he 
entered, fotmded, when coupled with the Age of Oonsent; Act, tipon 
that additional evidence — evidenoo which was taken only the day 
after the Sessions had commencod, and after I  had drawn attention 
to the fact that the original depositions contained no evidence of 
age whatever. I  do not think it would he right for mo to include 
a charge of ahetmeat of rape, or nuder the eircumstancos to apply 
the evidence taken upon a charge under one section to a wholly 
diSerent one. I  therefore direct that an entry be made to the 
effect that the charge is unsustainahle, and such an entry will have 
the efieet that the proceedings will he stayed. The prisoners 
must ba discharged from custody.

Accused dktliargod,

Solicitor for the Crown; The Government SoUoiior (Mx. W. 
K. Eddis).

I .  A. r .

1803

APPELLATE CRIMINAL.

Qubbh-
E m eeess

«.

S ^ ore Mr. Justice Fvinsep anil M r. Justice Tret 

MUilBAY (Aepelunt) ». THE QUEEN-EMPJIESS 
(S e s e o h u b h t) .*

Caâ mmiUng offence—Seî wisiks for miipositioii of offence valid in lam~‘ 
Criminal Fmieduye Code {Act X of l&i2], s. M&~Omis of proof— 
Wmngfid Testmhit anA co)ifmment of cooliis evipUyxl on iea 
garden.

WLero an accused person allegos iliat an offenoo with wMeli Lo is 
charged lias been Eom pou nded  so as to take away tlie juxisdiotioa of the

1893 
Jtme 28.

*  Criminal Appeal No. 48S o£ 189S, against tho ordei passed by H. Boil- 
eau, Esii,, Deputy Go»i»iissioner of Jalpalgnri, dated tlie 7tli of Juae 1898,


