VOL. XXI] CALOUTTA SERIES,
CRIMINAL REVISION.

Before Mi. Justice Trevelyan and Mr, Justice Rampiad,

RAM CHANDRA DAS, oNE oF THE SECOND PARTY (PETITIONER), 2.
MONOHUR ROY 4ND OTHEDS, TIEST PARTY (OPEOSITE PARTIRS).¥
Oriminal Procedure Code (Act X of 1882), s. 140— Parties concerned ”—
Witnesses—Issue of summons to witnesses-—Magistrate, duty of—

Process to enforce attendance of witnesses.

Trr words ‘pariies concerned™ in s, 145 of the Criminal Procedure
Code do not necassarily moan only the persons who are disputing, but
include also persons who are interested in, or claiming a right to, the
property in dispute.

Though in a proceeding under s, 145, the evidence is to be recorded as in
a2 summons case, it is the duty of the Magistrate to issue processes for the
attendance of such witnesses as the parties may desire to call, unless he
can show good reasons for not doing so.

Hurendro Narain Singh Chowdhry v. Bhobani Pres Baruani (1)
followed.

Or these cases, one (Rule 111) was a disputo as to the possession
of cvrtain land, which led to an order under section 145 of the
Oriminal Procedure Cods, and the other (Rule 109) was a case of
unlowiul assembly, assault and theft, arising oub of the dispute as
to the land. The facts of the case under seclion 145 of the
Criminal Procedure Code are alons material to this report.

The dispute was concerning a chur which had been gradually
formed. on the western bank of the river Ganges, which one party
alleged was a portion of chur Kuvistodebpur (bearing i No. 151
in the Burdwan Collectorate), of which they alleged they had been
in possession for a long time past; the other party contend-
ing that the disputed chux was in the possession of, and belonged
to, Grija Nath Roy Chowdhry and Jatindra Nath Ray Chowdhry,
zamindars of Satlira, the Digapaty Raj estate under the Court of

* (riminal Revision Nos. 109 and 111 of 1803 against the order passed
by J. Kelleher, Esq,, Sossions Judge of Burdwan, dated the 20th of
January 1893, modifying the order passed by Babu Nogendra Nath Pal
Chowdhuri, Deputy Magistrate of Kalna, dated the 7th of January 1593,
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Wards, and one Ram Das Gangooly of Santipore, who were the
owners of mauzas Panpara and Gyaspur (appertaining to fowyi
No. 508 in the Jessore Collectorate) on the opposite side of the
river: the allegations of the second party being that the chur wag
formed by the re-formation on the other side of the river of portions
of the two mauzas of Panpara and Gyaspur, which had been diluvi-
ated by the river.

The head. constable of the Kulna police station having reported
{hat the dispute was likely to oocasion a breach of the peace, the .
Deputy Magistrate instituted proceedings under section 145 of the
Code, and had notiess served on Monohur Roy, Kali Das azra,
gomasta of Koondun Lall Karpur, and Goberdhone Sheik, o tenant
of the chur, as the fixst party; and on Ram Chandra Das, Brojo
Nath Ghose, gomasta of the Panpara zamindars, and. Kali Charan
Singh, o latbial in their employ, as the second party, to put in

their claims as to the fact of possession.

An application was made on 14th Decersher 1892 by the second
party for summonses for thirty-four witnesses whom they wmhed to
appear and give or produce evidence in support of their case; but
the Deputy Magistrate ordered the issue of summons only on five
of such witnesses; and only four witnesses were examined for the
second party. On their witnesses nob attending without summons,
the Magistrate refused to postpone the ease for their attendanes.
Several preliminary objections were taken to the proceedingsby the
pleader for the second party, but the judgment of the Magistrate
in one of them only is material to the present report. He said sm

“ Another preliminary objection was that 28 the zamindars.of Panpara, the
Digapaty estate under the Court of Wards, and the Satlira estatc under the
Court of Wards, under whom the gomastas Ram Chunder and Brojo Nath of
the second party serve, having not been made a party, the proceeding can-
not be valid, Bus to this I must say that no breach of the peace isexpected
from a manager under the Court of Wards who cannot be a party to such
high-handed and illegal means, and I doubt very much if they were
actually awave of the proceedings of these underlings, the gomastas under &
zamindar. This T say, as T don’t find any proof or sign throughout the
proceedings that the said managers in any way ave taling any interest in
this case, and, therefore, it would be quite useless to drag them here in an :
undesirable proceeding of & Criminal Court. Tlen, a5 regards the evidence
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of actual possession, that adduced for the first party, I cannot but say, is
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overwhelming ; whereas for the second party, I may say, elmost nil. Juma- ~

bunclis, patias, &o., of many years back were filed for the first party and
not a bit of paper for the other.”

Eventually the Deputy Magistrate found the first party in
-possession of the disputed chur.

On the applieation of the second party, s rule (No. 111) was
granted to show cause why this order should not be set aside. A
rule (No. 109) was also granted in the case of wnlawful assembly
and theft, but that is not material to this report.

The petition on which the rule was granted stated that the
persons whom the second party were desivous of having called as
witnesser on their behalf were all of them material witnesses,
some of them being the zamindars’ managers and officers under
the Qourt of Wards, having the custody of the zamindari papers
and documents relating to the lands of the disputed chur; and the
rest being ryots of the said chur and respectable inhabitants of
adjoining places.

The material portion of the prayer of the petition was *that in the
absence of the owners or proprietors having, or elaiming to have, an
interest in, or possession over, the subject matter in dispute, no
order wnder section 145 of the Criminal Procedure Code can be
passed, and that the order of the Tiower Court is bad in law, and ag
such ought*to be set aside ; that the second party being admitted to
bo mere servants, and having, or pretending to have, no claim,
right, or possession of their own over the said lands, cannot he made
parties to a proceeding under section 145 of the Criminal Procedura
(ode, and that the orders wnder seotions 144 and 145 of the said
Code cannot be made in & proceeding against them, and the
proceedings of the Lower Court being irregularand illegal, ought to
be get aside ; and that the Lower Court ought to have allowed the
applications of the second party for summons on all their witnesses,
and to have granted the postponement as applied for by them, to
enable them to procure the attendance of their witnesses, and that
the second pacty have been materially prejudiced by the Lower
Court’s prders on the soid applications.”

Myx. Pugh snd Babu Surendra Nuth Motilal in support of the
‘rule,

Rax
Chaxpea
Das

2.
Moxonwr
Rox.



32

1893

Rax
CHANDRA
Das

.
Mowouur
Rox.

THE INDIAN LAW REPORTS, [VOL. XXI,

Babu Dwarkanath Chuckerbutty showed cause.

The judgment of the Comrt (Txuveryax and Rameix, J7.)
was as follows i

We have heard fogether these two rules—one granted to show
eause why an order under section 143, Uriminal Procedure Code,
should not b set asids, and the obher reforring to the convietion of
thiee men under sections 148 and 879 of the Penal Code. The
charge was in vespect of theft of erops on a portion of the land
which was in dispule in the 145 section case, and so far as the
question of possession of the crops said to have been looted is con-

“cerned, it follows that the ense is connected to sonto extent with the

section 145 proceedings. The rule was granted on several grounds,
but after hearing the learned Clunsel in support of it, we thought
that so far as the section 143 proceedings are concerned there are
only two grounds which we have to consider, and we think that on
both those grounds tho application must be successful. The firs
ground is this. Tt is said that the persons betoro the court in the
145 proceedings did not include all persons who were coteerned
in the dispute, and that the real owners of the land adjoining who
claimed this land were not partios to the proccedings, the parties
being their servants. Now, under section 145, a Magistratbe is
bound to require *“ the parties conesrned” in the disputs to abtend
his court. The words “ parties econcerned ” do not, we bﬁink, necese
sarily mean only the persons who ave disputing They include
persons who ave interested in the dispute, persons who claim a
right to the property which is in dispute. That, we think, is clear,
because if only the persons who are disputing were to be made
parties it might tum out that the Court would be unable on their
evidence to come to any conclusion, and would make an order
under section 146, which would have a distinctly prejudicial effect
on a person who may have s veal claim to the land and may be in
possession and yeb may not be dispubing or committing any act
likely to cause & breach of the peace. 'We think the construction.
that the words “ parties concerned *” in section 145 include porsons
who are interested in, or claiming a right to the property, is the
reasonable construction, and that it is the duty of the Magistrate,
on the materials before him, to ascertain, so far ashe can, who
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are the persons interested in or olaiming a right to the property
in dispute, and to give notice to them all so that the whole matter,
5o far as his court is concerned, may be disposed of in ome pro-
ceeding. On that point we think the applicant must succeed, and
that the Magistrate was wrong in not doing what we think the law
required him to do.

There is another ground upon which we think the order must
be set aside, and that is this, It appears that an application was
mads to the Magistrate to subpcens a number of witnesses whom
the second party wished to be examined, but that the application
was rofused.  Our abtention has been called to a case of Hurendro
Narain Singh Chowdhry v. Bhobari Prea Baruani (1) decided by
Prinsep and Grant, JJ.,, who considered that in a section 145
proceeding, although it is a ease in which th¥ evidence is to be
recorded as a swmmons case, it is the duty of the Magisirate to
issue such processes unless he shows good reasous to the contrary.
Hore the application was mado seven days before the case of the
second party began. There was, therefore, ample time apparently
to serve the processes npon some of the witnesses. At eny rate, it
is impossible to say that this application for process was made for
the purpose of delay, and we think the second party was entitled
to have a chance of having their witnesses in court. On theso two
gronnds we, think thet the order is bad and must be set aside.
™ The question then that remains is whether we ought to direct a
fresh trial setting aside these proseedings from the beginning, or
allow these proceedings to continue. We think in this case it would
Do better to set the whole proceeding aside. The primary objeot of
seation 145 is the preservation of peace in the distriot. . If, at the
present moment, there is any likelihood of the peace being brokens
it is competent; to the Magistrate to institute fresh proceedings under
the section. If, as a matter of faof, there is no prospect of the
peace being disturbed, there seems to be no necessity why these pro-
ceedings, which havebeen going on for soms tims, should contivue.
Wetherefore sob aside the order and proceedings under section 145.

' (Their Lordships then considered Rule 109, and in that case
eventually set aside the conviction and ordered o new trial.)

LYW, Rules made absolwfe

(1) L, L. R, 11 Cale,, 762,
3
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