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in the case of Kewal Rum v. Ihadim Husain (1) thab that applica-
tion was an applieation to take some stops in aid of execution, and
was therefore suficient to avoid the bar of limitation. We concur
in the view taken by the learned Judges who decided that ease, that
an application by o deeree-holder, praying that a petition of the
judgment-debtor to set aside the sale of property belonging to him
should be rejected and the sale be eonfirmed (which the application
of the 28th January 1889 in fact is), is an application falling
within the meaning of art. 179 (4), schedule IL of Act XV of
1877. The learned District Judge relies on the decision of this
Court in Raghunandun Pershad v. Bhugoo Lal (2), which, however,
we think is not applicable to the present case. :

‘We observe that the appeal before the District Judge was argued,
ew purte, and apparently the application of the 28th January 1839
was not brought to his notice.

In this view of the engo, we set aside the order of the Distwiet
Judge, and restore that of the Munsif with costs.

Appeal allowed,
I V. W,

Before M, Justice Rampint and My, Justice Goridon.

LALLA TIRHINT SAHAI (Juvemmnropsror) . LALLA HURRUE
NARAIN (Dzorez-morpre).*

Transfer of Property Act (IV of' 1882), ss. 88, 90— Decree not satisfied aften
sale of morigaged property ~Prosedure neeessary to obtain balance of
decres, ‘

Where a decres-holder has oblained a decres under section 88 of the
Transfer of Properly Aok, and on sale of tho mortgaged property the in-o-
coeds of sale aze insuflleient 1o satisfy the decree, he must, unloss the decres
gives him the right to proceed against other property or against the
person of his judgment-debtor, apply under section 90 of the Act for a
decree for the balance remaining unsatisfied.

* Appeal from Order Nd. $24 of 1892, against the ordor of A. O. Br‘etﬁ,‘
Esq., Distries Judge of Gays, dated the 20th of July 1892, affinming the
order of Moulvi Hamidnddin, Munsif of Gaya, dated the 18th of June.
1892,

(1) I L. R., 5 AlL, 676. (2) I T R, 17 Calo, 268,
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Iy this case the decree-holder (the plaintiff in a suit on a
mortgage hond) had chtained a decree, dated 1st Jume 1885, for
Rs. 433 in the following terms

“ That the defendant do pay to the plaintiff the decretal money with
interest at the rate qf 6 per cent. per annum for the period of pendency of
the suit, and further intevest till the day of realization ; that should the
decretal money be not paid within six months, the moxtgaged property be
duly sold at auction for the realization of the decretal money due to the
plaintiff ; that the costs of the defendant be considered as lost; and that the
defendant do pay to the plaintiff Rs. 433, the amount decreed, together with
Rs. 87-11-6, the plaintiff’s costs in this suit, with intorest at the rate of 6
per cent, per annum til1 realization.”

On. default of payment the decree-holder executed this decree,
and under it in execution the mortgaged property was sold, but
did not realize sufficient to satisfy the decree. The decree-holder
then applied for execution of his decree against property other then
that mortgaged for the balance remaining due under it.

The Munsif allowad execution to proceed, overruling the ohjeetion
of the judgment-debtor that the decree could mnot be further
exeouted, inasmuch as no permission to do so had been obtained by
the decree-holder under section 90 of the Tramsfer of Property
Act ; and sn appeal to the District Judge from this decision was
dismissed. The judgment-debtor then appealed to the High Court
on the gryund (among others) that © the decree-holder could not
follow any property of the judgment-debtor other than that
mortgaged without permigsion under section 90 of the Transfer of
Property Act, which was admittedly not obtained.

Moulvi Mahomed Habibulla for the appellant.

Babu Muhabir Sahae for the respondent. |

The judgment of the Cowt (Rameint end Gorpox, JJ.) was as
follows :— '

In this case the respondent obtained a decree upon o mortgage
bond for the sum of Ra, 433, for costs, and for the sale of the
mortgaged prc;perty. He then proceeded fo sell the mortgaged
property, and the proceedls of that sale were insufficient to satisfy
his decree. He next upplicd o ba allowel to execute his decree
for the balance of the deerctal amount, but he did not make any
application under section 90 of the Transfer of Property Adt:
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1893 The Lower Courts have held that it was not necessary for the
Tazza  respondent to make such an application ; and the judgment.debtor
Tremivr  now appeals to this Court, and contends that it was not open fo
s‘l’f T the respondent in this ense to execute his decree further agninst’

LALTA : . 3 o
Homxs  other property of the judgment-debtor, it not being a decree

Nasawy. under the provisions of section 90 of Act TV of 1882.

We think that there is mo doubt that tho contention of the
appellant is correct. The terms of the decree which the respondent
has obtained is substantially one under the provisions of section 88
of the Transfer of Property Aect, and it merely gavo the respon-
dent a 1ight fo sell the mortgaged property apd to satisfy his
decree from the procesds, but did not expressly give him any
right against other property or the person of the judgment-debtoz.
‘We think, in these circumstances, that it was necessary for him
to apply under section 90 for a decree for the balance. We may
refer in this connection to the case of Sonalan Shah v. A% Newas
Ehan (1), in whieh it was held that such an ouder ghould be
applied for. "'We mayalso refer to Balak Nath v. Pitambar Dys (2),
in which i was held that it was not necessary for the dearee-holdor
in that case to obtain a separate decree under seetion 90 of: the
Transfer of Proporty Act, because the decree which he had
obtained expressly provided that, should the mortgaged property
not realize sufficient to satisfy the amount decreed, other property
of the judgment-debtor should be liable, Now, in the present
case it is quite olear that the decree which the respondent has
obtained contains no such express provision. In these ciroum-
stances We think thaf the contention of the appellant in this case
must prevail.

We therefore decree this appeal with costs.

Appeal alfowed,

T V. W,

(1) 1L B, 16 Galo, 438, .. ..42) L;5 Rs 13 AlL, 360,



