
1893 in tte  case of KsmI Ram v. Kliadim Husain (1) that tliat applloa-
■ tion was an applloation to take some stops in aid of exeotition, and 

Peeshad -jygg tb.erefoi’6 sufficient to avoid tlie tar of limitatioa. W e concur 
Bwe Lii. in the view taken by the learned Judges who decided that case, that 

an application hy a dGoree-holder, praying that a petition of the 
judgment-dehtor to set aside the sale of property belonging to him 
should be rejected and the sale be conBrmed (which the application 
of the 28th Janumy 1889 in fact is), is an application faUing 
within the meaning of art. 179 (4), schedule I I  of Act X V  of̂  
1877. The learned District Judge relies on the decision of this 
Court ill R a r j J m n a n d m  Pershad T . Bhugoo L a i (2), which, however, 
we think is not applicable to the present case.

We obserre that the ap|>eal before the District Judge was argnief̂  
ex parte, and apparently the application of the 28th January 1889 
was not brought to his notice.

In this -view of the ease, we set aside the order of the District 
Judge, and restore that of the Munsif with costs.

Appetil a lh u A
j .  V. w .
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’Befoi'e Mr. Justice Bampini and M r. Justice Gordon. 

lA L L A  TIEH IN I SAHAI (Ju d 0hesi.debtob) h. LALLA. .tlufiR lT E  
June 29. ffAEAIN (DEOEEB-HbLDEa).*

Trm sfer of Property Act { IV  o f  1882), ss. 88, 90~I>ecrae not satisfisi after 
sale of morigagii froperty —Trooedure neoessarij to obtain lalance o f  
decree.

Where a decree-koldor liaa obtained a deoi'eo undar seotion 88'of tlio 
Tmnsfei’ of Property Aefc, and on sala of ilio ihortgaged projtsrty the pro
ceeds of sale are insulleieat to' satisfy tlio decree, lie must, unless the decree 
giTBS him the right to proceed against other property or against the 
parson of his jndgment-debtor, apply under section 90 of the Act for a 
decrec for the balance remaining unsatisfied.

*  Appeal from Ord(!r No. 824 of 1’892, against the order of A. 0 . Br’ett,- 
Esq., District Judge of Gaya, dated the 29th of July 1892, afflrmirig the 
order of M'oulvi Hamiduddin, Munsif of Gaya, dated the 18tb of Jtme 
1893,

(1) I . L. K„ 5 All, 5T6. (2) 1 .1 ,. E ,, 17 Calc., 268.
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I n this case tlie deoree-laoltLer (the plaintiff in a suit on a 
mortgage bond) had obtained a decree, dated 1st Jime 1885, for ‘ 
Es. 433 in the following terms:—

“ Tiiat the defendaafc do pay to t i c  plaintifi the deorekl moaey mth  
interest at the rate of 6 per cent, iier annum for the period of pendency of 
tie  snit, and farther iatetest till the day of realization ; that shoald the 
decretal money he not paid within six months, the mortgaged property be 
duly sold at auction for the realization of the decretal money due to tie  
plaintiff; that the costs of the defondaufc be considered as lost; and that the 

defendant do pay to the plaintiff E s. 433, t ie  amount decreed, togetheririth 
Ss. 57-11-6, the plaintiff’s costs ia this suit, with, interest at the rate of 6 
par cent, per annum till realization.”

On-default of payment the deoree-liolder executed this decree, 
and under it in execution the mortgaged property was sold, but 
did not realize sufficient to satisfy the decree. The decree-holder 
then applied for execution of his decree against property other thaiE’ 
that mortgaged for the balance remaining due under it.

TheMunaif allowed execution to proceed, O Y e r r n l i n g  the objection 
of the judgment-debtor that the decree could not be further 
executed, inasmuch as no permission to do so had been obtained by 
the d.ecree-holder under section 90 of the Transfer of Property 
A c t ; and an appeal to the District Judge from this decision was 
dismissed. The judgment-debtor then appealed to the High Court 
on the ground (among others) that “ the decree-holder could not 
follow any property of the judgment-debtor other than that 
mortgaged without permission under section 90 of the Traasfer of 
Property Act, which was admittedly not obtained.

Moulvi Mahomed EaUbuUa for the appellaat.

Babu Mahahir Baliae for the respondent.,

The judgment of the Oom’t (R ameini and Goedojt, J J , )  was as 

follows
In  this case the respondent obtained a decree upon a mortgage 

bond for the sum of Es, 433, for costs, and for the sale of the 
mortgaged property. He then proceeded to seU. the mortgaged 
property, and the proceeds of that sale were insufficient to satisfy 
his decree. He next suiplicd to be allowed to exeoute his decree 
for the balance of the deerc.'tal amoimh but he did not make any 
application under section 90 of the Transfer of Property Act.

1893
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The Loiter Courts liave lield that it was not necBssaiy for the 
" respondent to make siioh an aiJplioation; and the judgment.debtor 

no’ff appeals to this Ooiirt, and contends that it was not open to 
the respondent in this ease to execute his decree further against' 
other property of the judgment-dehtor, it not being a decree  ̂
under the proTisions of seotion 90 of Act l Y  of 1882.

W e think that there is no douht that tho contention of the 
appellant is correct;. The terms of the decree which the respondent 
has obtained is substantially one under the provisions of seotion 8S 
of the Transfer of Property Act, and it merely gaTO the respon
dent a right to sell the mortgaged property and to satisfy hia 
decree from the proceeds, but did not expressly give him any 
right against other property or the person of the judgment-debtos. 
W e think, in these circumstances, that it was necessary for him 
to apply under seotion 90 for a decree for the balance. W e may 
refer in this connection to the case of Somlan Shah v. AH Newaz 
Khcm (1), in which it was held that suoh an OKler should be 
applied for. We may also refer to Balah Nath v. PUamhar Bjis (2), 
in which it was held that it was not necessary for the deoree-holdor 
in that case to obtain a separate decree under section 90 off the 
Transfer of Property Act, because the decree which he had 
obtained expressly provided that, should tho mortgaged property 
not realize sufficient to satisfy the amount decreed, othef property 
of the judgmant-debtor should be liable. Now, in the present 
case it is quite clear that the decree which the respondent has 
obtained contains no such express provision. In  these oiroum- 
stancea we think that the contention of the appellant in this case 
must prevail.

We therefore decree this appeal with costs.

A ppeal a 'llotced.

J. V. w .

(1) I, L. E,,, .16 Oalq,, 423. . . . .  3̂). I . .£, .E-, 13 AIL, J


