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adoption by her of a son under the power given by the will would
have the effect of depriving her of the possession of the property. A
forgery in the ciroumstances stated by the witnesses for the res-
pondent would, therefore, be not ouly an audacious act, huf a
worthless one fo those engaged in it.

Again, the evidence of Srichurn Roy is open to grave remark.
Hp admits that he knew that a forged will was being prepared and
made no remonstrance, and that shortly after the death of Iswar he
knew the forgery bad been completed, yet made no scommunieation
to any one on the subject.

On the whole, the opinion of their Lordships concprs in result
with that of the District Judge, and they will humbly advise Her
Majesty that the judgment of the ITigh Couxt ought to be reversed
and the judgment of the District Judge restored. The respondent
st pay the costs of the appeal to the High Court and the costs
of this appeal. ‘

Appeal wllowed,

Solicitors for the appellant : Mesars, Morgan, Prics, and Mewburn,
Nolioitors for the respondent : Messrs, 1. L. Wilson and Co.

C. B.

HARI NATH CHATTERIEE (Prasaces) v. MOTHURMOHUN
GOSWAMI (DErenDaNT),

[On appeel from the High Court at Caloutte.]

Limitation et (XV of 1871), art. 14l—dot TX of 1871, art, 143=Dismissal
of Hindw daugliter’s elaim as heiress of @ shave, as barred by time,
Effect of in vegard to right of reversioner after her—2XRes Judicatq—
Adverse possession,

In o swit in which the parties were descendants of a commen ancestor,
who had daunghters only, one of the latter having been the mother of the first
defendant who was in possession of the ancestral estate, the plaintiff, son of
thelast surviving daughter, claimed, on her death, possession of his share
by inheritance, and also of s shase acquired by him by gift from another
of the defendauts, a son of anmother daughter of the common ancestor.

Present : Lorp Wamson, 818 R. Covem, and the Hox'sus Grores
Dexnstay.
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The defence was that a suif, brought by the plaintiff’s mother, in her life. 1803
time, against the same defendant, for her share, had been dismissed by
final judgment on the ground of her claim having been barred by Limitation,
Held, that the estate which would have devolved on the plaintiff's ]
mother as survivor of her sisters, was similar to the inheritance of a widow, Mormuz-
the same result following the dismissal of the danghter's suit that ensued G§§£E§L
in regard to the decree adverse to the widow in Katama Natckiar v. The

Raja of Shivagunga (1), where » decres, duly obtained agaiust the widow,

bound the reversioner. The previous decree dismissing the daughter's

suit as barred was binding on her som. His claim therefore fatled, not

only as to his share by inheritance, buf, for similar reasons, ag to the share

;lcquired by kim from the defendant donor.

Article 141 irwfhe schedule to Act XV of 1877, fixing the date of the
fomale heir's decédse asthe starting point for limitation, did not alter the
oxisting law as to the effect of a decree adverse to the predecessor as repre.
sonting the estute, nordid it give a mew starting point to the successor,
nor did Art. 142 in the schedule to Act IX of 1871,

Appeal from a decres (27th May 1890) of the High Couxt,
reversing 6 decree (13th July 1888) of the Subordinate Judge of
Cuttack.

Tufs suit was brought on the 6th April 1887, the plaintift
cla.umng & joint two-thirds share in the estate of Ramanundun
Goswami, deceased in 1847, leaving five daughters but no son.
Part of the estate consisted of village lands held for the main-
tenance of & mandir, or math, in the Balasore district, of which
institutioﬁ' Ramanundun was the shebait. The rest of the estate

“was his private property. The whole wes valued at Bs. 21,386.

Hart Naog
CHarrERTER

The object of the suit was to have established ngainst the defen-
dant, now respondent, the plaintif’s right o possession jointly
with him of an inherited one-third share in the estate left hy
Remanundun, the plaintiff’s maternal grandfather ; together with
another one-third share, given to the plaintiff by Thakurdas,
another grandson of the deceased shebaif, who was alleged to have
inherited-through a daughter, like the plaintiff, and who admitted
his claim, R

The plaintiff made title as the son of Sampurna, the youngest
of Ramanundun’s five daughters, and two of the defendants were
sons, and the third defendant was grandsonm, of other daughters

(1) 9 Moo. L A, 639.
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respectively. The descents from Ramanundun, and oll the other

~ facts in this case, appear in their Lordships’ judgment.

After the filing of this appeal, an application was made to add
to the record a transcript of the judgment that dismissed Sam-
purna’s suit on the 27th June 1881, The ground of that dismissal
was that her suit, as against Mothurmohun, was barred I’by limita~
tion. The principal question now raised was as to the effect of
that decision upon the plaintiff’s right to maintain this suit.

The Subordinate Judge held that the suit was not barred by
limitation, the plaintiff’s cause of action having avisen on the death
of Spaupurne, and the plaintiff, thevefore, having~twelve yéars
from that dabe, under Article 141 of schedule IT of Act XV of
1877. He decreed in favour of the plaintiff with exception to.
port of the property; ag to which there wasno appoal. This .
judgment on the appeal of the defendant, Mothurmohun, was
reversed by a division Bench of the High Cowrt (Norrw and
Macruzrson, JJ.  They said :—

“We think that the appeal must succeed on the one ground that the
plaintiff is bourd by the decree in the suit which his mother brought
against the defendant No. 1. The Subordinate Judge disposed of this peint
in a fow words, e says that the plaintiff's case is not barred under the
present law of limitation, as his eauso of action arose on is mother’s death,
and he has twelve years from that time within whichhe can sue (articlo 14},
Act XV of 1877), and that he was not hound by the dooree whichwas made
against his mother, hecause he does not claim through her.

« 8o far as the question of limitation is concorned, we are, of course, hound
10 follow the decision of a F'ull Beneh of this Court in Srinath Kur v. Pro-
sunno Kumar (those(1). That was a case somewhat similer fo this, in that
the contending parties wera the sons of two danghters of the ancestor from
whom each of them derived title. Ifwas found that the mother of the
plaintiff had been out of possession for upwards of twelve years, and it was
contended that, wnder those circumstances, the adverse possession which
extinguished her right, extinguished that also of the reversionor, her som
The Court, without geing into the question whether the right was,"or was
uot, extinguished, hold that under the pregent law of limitation & rever-
sioner Who succeeds to immoveable property has twolva years in which
to bring his suit from the time when his estate falls into possossion, and
thet the plaintift was therefors entitled to the propertios olaimed. It
may be observed that that cade was decided under Article 140, and nob

(1) L R, 9 Calo,; 934,
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Article M1, of the Limitation Act, which seemed diveetlyin point. It 1893
did not, therefore, directly overrule the case of Sarada Soondury Dossee Hoamt Nomm
v. Doyamoyee Dossee (1), in which Jagkson and Tottenhwm, JJ. held (g ATTEMEE
that article 142, Aet IX of 1871, which corresponds with article 141, Aet
XV of 1877, only covered a case in which the person claiming succeeded to Aiomm—
a certain right which was in heing on the widow’s death, and that if the GOE@,’{L
widow’s right was barred before her death, the xeversioner would not be
entitled to possession. The effect, however, undoubtedly was to overrule
it, as it was alluded to in the referring orler, and was in fact the case which
led to the reference. If, therefore, the question in the present case was
merely one of limitation, we should be bownd to follow the Full Beneh
decision, and hold that the suit was within time, whether all or any of
Romanundun’s daughters had or had not been in possession. The decision
of the Full Bench does not, however, touch the question whether the
reversioner is not bound by & decree adverse to the person in whom the
estate is for the time being vested, and there is the clearest ana highest
authority that he is bound, In the Shivagunge cuse (2) their Lordships
of the Privy Council, alluding to a Iindn widow who had brought a suit
for possession of her hushand’s estate, say at p. 604 of the report, ¢ that
unless it could be shown that there had not heen a fair trial of the right
in that suit, ox, in other words, unless that decree could have been success-
fully impeached on some speeial ground, it would have been an effectual
bar o any new suit by any person claiming in suecession to her. * For,
they say, ‘assuming her to be entitled to the zamindari af all, the whole
estate would for the time being bo vested in her absolutely, for some
purposes, though in some respects for a qualified interest; and until her
death, it could not be aseertained who would be entitled to suceeed. The
" same prﬁlciple which has provailed in the Courts of this country as to
tenants in tail representing the inheritance, seems o apply to the case of a
Hindu widow, and it is obvious that there would be the greatest possible
inconvenience in holding that {he suceeeding heirs wore not bound by a
decree fairly and properly obtsined against the widow.’ The prineiple
thus laid down was applied by the Privy Council in the case of Perfab
Narain Singh v. Trilokinath Singh (3). ‘

#The game prineiple was affivmed in the case of Nobin Chuader Chucker-
butty v. Gurw Persad Doss (4) decided by a Full Bench of this Court.
The question there was, whether adverse possession against & Hindu fomale
heir, Wlnch would bax her suit if she were alive, will equally bar that of the
yoversioncy; snd Siv Barnes Peacock, aftev citing the Shivagunge case

(1) L. L. R, 5 Cale., 938.

(2) 9 Moo. 1. A, 639,

(3) I.T. R, 11 Cale,, 186; L. R, 11 I. A, 197,
(4) B. L. R, Sup, Vol. 1008 ; 9 W. RB., 605,
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says, If the female heir in the present ease had sued the wrong-doer, and
without fraud or collusion had failed to turn him out of possession, the
reversionary heirs would have been bound by the decision.’ Again, in
Jugul Kishore v. Jotendro Molun Tagors (1) their Lordships of the Privy
Council cite the Skivagunga cese as showing that in a suit against the
widow in respect of the estate, the decision would he bmchng upon the
reversionary heir. Thab was a case in which a decree had been obtained
against the widow in possession of the cstate, and in execution of the decree
the estate was sold. It was held, under the circumstances of the case, that
the entire estate, which she fully reprosented, was sold, not wmerely her
life-interest in it, Theve is no difference as regards the representation of
the estate hetween ihe estate of a Hindu widow and that of a daughter;
and it would he the same if the suit failed on proof of an advpse title or on
2 ples of adverse possession and limitation. It was argued b the Advoeate-
General that the principle enunciated in the Shivagunge sase would ouly
apply when the suit was against & steanger, and that it would have no
application when the suit was against & member of the same family. No
doubt Mothur Mohun, who was the defendant in the suit brought by
Sampurna, and who is the defendant in the present cese, is himself one of -
the reversionary heirs. In the Skivagunga case the suit was by a
widow of the deceased owner against his nephew, the quesiions involved
being whether there had been a division, and whether the property was
self-acquired. It was held that a deeree properly obtmined against the
widow would bind all the reversionary heirs. We see, howover, no ground *
for the distinction contended for. The estate iz vested in the widow
or daughter for the time being, and she reprosents it absolutely for some -
purposes. She cannob so represent it against some persons and not ggainst
others, and we do not see why a reversioner setting up nn adverse title
and adverse possession isin a worse position than any one else.

It is not contended that the decree in the suit which Bampurna brought
would not put the plaintiff completely out of Court if he is bound by it
or that that decree was not properly and fairly obtained ; there is no reason
to doubt that it was so obtained, and the plaintiff adwmits that he earried on
the suit on his mother's behalf. ‘We think, therefore, that on the authori-
tes eited, the plaintiff is hound by the decvee in the previons suit, and that
i cannot maintain this suit, either as regards his own ome-third share or
18 vegards the share acquired from Thelurdas, who is equally hound by
shat decree,

“The position way be anomalous, According to the decision of the I'ull
Bench of this Court in Spirath Kur v. Prosonno Kumar Ghoss (2), n
iength of possession adverse to the widow would bar the reversioners, who

(1) LL R, 10 Cale, 985 ; L B, 11 1, A.. 65,
(2 1. L B 9 Cale., 934,
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have twelve years rackoned from the widow's death within which to sue, 1893
but if the widow sues to recover the property from the person in adverse -
possession and fails, the reversioners are hound by the decree. The deci- &{ﬁ{lﬁgﬁi
sion of the Tull Bench rests upon the words of the present Timitation Act ; .

but it certainly seems to strike at the principle on which Nobin Chander Moraue.
Chuckerbutly v. Gury Persad Doss (1) was decided, although it was th[):\gfnljx.
simplyheld that the law of Mimitation by which the latter case was governed

had been altered. However this may be, the question which we have to

decide was not before the Full Bench and was not decided by it, and

we are bound to follow the high authority which we have cited.”

The Court, after referring to other points raised for the appel-
lant, before them, decreed the appeal for the reasons above stated,
and dismissed*the suit with costs of both Courts.

From this decision the plaintiff appealed.

Mr. R. V. Doyne, for the appellant argued that the decree of
June 27th 1881 did not preclude him from suing. ILimitation
did not begin to run against him till the death of the female
heir, These heing the principal points, it was also to be observed
that the judgment of June 27th 1881 was not put in evidence at
the hearing of the suit, and that the High Couxt decided the case
upon it without having ascertained its exact terms. Nor wes
there any issue framed as to its effect, so as to raise the question
whether what had been in issue in the former suit brought by his
mothers was again, directly and substantially, in issue in this.
The judgment of the High Court did not proceed under section
13, Civil Procednre Code ; but the plaintif’s case was decided to be
concluded against him in consequence of the decres against Sam-
purna in 1881, hased upon a judgment, not upon title, and not
upon the merits, but upon limitation, Sampurna’s title, that of a
daughter, exactly resembled.a widow’s, in reference to the rever-
sionary heirs. Her successor’s title was subject to the limitation
in article 141 of Adh XV of 1877, schedule II, making the
period start from the death of the female. Nobin Chunder
Cluscherbutty. v, Guru Persad Doss (1) was decided, vnder the law
of Act XIV of 1859, fo the effect that adverss possession against a
femalo heir which would bar her right of possession would equally

(1) B, L. B, Sup. Vol, 1008 ; 8 W. R., 505,
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1893 Dar that of the reversioner. His right was affected by the expira-
Hani Namy ton of the period in the widow's lifetime; but from this, which
ARI Namm

C‘Hmmm might have been a hardship, he was relieved by artiolo 142 of
Momw_ Ach TX of 1871, which made the death of the widow the starting
WoRUN  point, and was followed by axticle 141 in the schedule fo Act X'V
Goswar. of 1877. Srinath Kurv. Prosonno Kumar Ghose (1), under the
later law, allowed twelve years from the time when his estate fell

into possession.

The Shivagunga case (2), as to the effect of a decres, adverse fo
the widow as represonting the estate, upon the rights of heirs
claiming to succeed her, velated to a valid decree where that decres
wag upon the merits; but it might be doubted whether a
deeree founded wpon lmitation was eomprehended in the rule
that such o decree against the widow bound the hoirs, In the
decree of June 27th 1881 there was no affirmance that the defend-
ant whom the female heir sued had the complete proprietary right
s against others claiming to share the estate, and that decree,
being only upon limitation, bound only the person against whom

" it was made. In the general law of limitation persons were
allowed different periods of time within which to sue, and heso
the plaintiff was subject to o limitation different from that which
was applicable to his predecessor in title, giving the date of the
death of that predecessor as the starting point, P

Mr. C. W. Arathoon, for the 1'espondent contended that tho
High Court had rightly decided that the plaintiff was bound by
the decree of 1881, and that ho could nob mointain this suif.
The judgment was right in pointing oub that the decision of the
Tull Bench in Srinath Kur v. Prosoino Knnar Ghose (1) did not
govern the question here, for though the words of axticles 142 and
141 may have been rightly construed in that case, the main
question now was whether the reversioner was not bound by the
deares of 1881, dismissing the suit of the female heir.cn the
ground of limitation, In her was vested, for the time being, the
estate by the same title as that on which the prosent plaintiff
relied, and she represented tho estate. In regard to the judgment
of 1881 not having heen put in evidenco, it was not a material

(1) I. L. R., 9 Cale,, 934, (2) 9 Moo, I. A., 539%
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objection. There had been given sufficient proof of the effeet of 18qr;
the judgment for the Court to act wpon it. The authorities cited 77 Hant Nate
in the judgment of the High Court from the Shiragunga case (‘HATTEIIJEE
Yo Jugul Kishore v. Jotendro Molun Tugore (1) and Pertad Nurain prommon.
1/5'5?2{//& Y. Tm}la]u‘;mﬁ]» Singh (2) showed that the sugceeding heirs Gﬁ::’:gl
were bound by & decree fairly and properly obtained against the '
{emale heir. Sarods Soondury Dossee v. Doyamoyee Dossee (3) was
also cited as to limitation,

My, B. V. Doyne replied.

Afterwards, on the 17th June, their Lordships’ judgment was
delivered by

Sir R. Covcr.—The question in this appeal is whether the suit
is barred by the law of limitakion. It was brought to recover a
two-thirds share of immoveahle and moveable properties formerly
in the possession of Ramanundun Goswami (Mukerji), to which
he was said to be entitled, as to one part as marfatdar or shebast,
and as to the other as malik, He died in 1847, leaving a widow,
Peaumom, his gecond wife, and five daughters, one havmg died
in bis lifetime, The eldest daughter, Drobomoni, died in 1867,
leaving a son, Kala Chand, who died in the following year,
leaving a son, Grirish Chunder, who is the third defendant. The
second danghter, Hurromoni, died in 1874, leaving a son, Mothur-
mohun, the first defendant, The third of the survivors, Motimoni,
died in 1857 leaving a gon, Thakurdes, the second dofendant,
The fourth died childless, and the last sarvivor, Sampurna, died
on the 2%nd February 1884, leaving a son, Hari Nath, who is
the plaintiff. The plaint stated that, affer the death of Hurro-
moui, Sempurna, who was then the only survivor of the daughters,
placed the whole of the estate under the management of Mothur-
inohun, who some time after brought suits for rent sgainst
tenants, and, with a view of effecting registration in his own
name urder Bengal At VIT of 1876, made petitions; that there
upon Sumpulna became an objector, and, the objections having
been dlsallowed she in 1879 brought a suit against Mothuy-
mohun & formd peuperis, which wag Qismissed on the 27th June

(1) L L. B., 10 Cale,, 985; L. R, 11 T. A, 66.

@) L. L. R., 11 Cule, 186; L, R, 10 T. A,, 197.
(3) I L R. 5 Calg,, 938.
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1881; that she preferred an appeal in forméd pauperis to the
High Court, but the appeal not having been preferred within the
prescribed time her application to prefer it in forméd pauperis wag
rejected, with liberty to prefer an appesl within six weeks on
putting in the court fee; that she was unable to do this, and
consequently the dismissal of her suit became final. The plaint
further stated that Thakurdas, on a native date corresponding
with the 17th August 1875, made fo the plaintiff o gift of his
share of one-third of the estate left by Ramenundun, meking the
plaintiff entitled to two-thirds as claimed. Mothurmohun in his
written statement said that Sampurna, after the Zeath of Peari-
moni, instituted a suit for possession of all the properties under
claim against him; that her claim was dismissed on the grourd
of limitation, it having been established that, after the death of
Pearimoni, Sampurna was never in possession of the shebas and
the other properties relating thereto left by Ramanundun,

The Subordinate Judge made a decree for possession by the
plaintiff of the immoveable properties claimed in the plaint with
the exception of some specified lands, and the plaintiff has not
appealed against this exception. The defendant Mothurmohun
appealed to the High Cowt. In the judgment of that Couxt it is
said that “the defence, so far as if need be referred to, is that the
claim is barred by Limitation, as none of Ramanundun’s -laughters
inherited or were in possession; that the plaintiff is bound by the
adverse decree passed against Sampurna in the suif which she
brought against defendant No. 1, and that he cannot bring ancther
suit.” This defence was distinotly asserted in the written state-
ment, and no objection appears to have been taken that it was
not aised by the issues which were setfled. The judgment of
dismissal of the 27th June 1881, although it had been filed with
the plaint, was not put in evidence, and cannot be looked at ; but
the High Court had before it the statement in the plaifit which
admitted that there had been that judgment, and Mothurmohun
said in his written statement that it was on the ground of Hmita~

_ tion. There ‘was thus sufficient evidence for the High Court to

found its judgment upon.
It will be convenient here to notice the state of the law of
limitation when the suit was brought in 1887, Prior to the
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Limitation Act of 1871 the law under Act XIV of 1859 was 1803
th_a.t .suits for the recovery of immoveable property must be brought Hant Naox
within twelve yeors from the time the cause of action arose. By Cuarrerize
the Limitation Act of 1871 the whole of the Act of 1859 which govo.
applied fo the limitation of suits was repealed; and by the fourth Momox
section it Was enacted that, subject to the provisions contained in Goswia
oertain sections, every suif instituted after the poriod of limitation
prescribed therefor by the sseond scheduls to the Act should be
dismissed, although limitation had not been set up as a defence.
*Axrt, 142 in the second sehedule is ag follows i

f Tike suib (t@t is, for possession of immoveable property) by a Hinda
entitled to the pdsession of immovoable property on the death of a Hindu
widow. Period of limitation—iwolve years, Time when period begins o
run—when the widow dies.”

In 1877 this Aet was repealed and the Limitation Act of 1877
was passed. In that Act the same period of limifation was by
Avb. 141 prosoribed to a suit by & Hindu or Mahomedan entitled
to the possession on the death of a Hindu or Mahomedan female.

Inthe judgment of this Committee in the Shivagunga case (1) it
is maid (p. 604), with reference to an adverse decres in a suit brought
by ‘a Hindu widow for possession of a zamindari as heir to her
hushand, that if it had become final in her lifetime 1 would have
hound those claiming the zamindari in succession to her; and
unless it "could be shown that there had not heen a fair trial of the
right in that suit, or in other words unless that decres could have
been succossfully impeached on some special ground, it would have
been an effectual bur to any new suit by anmy person elaiming
in succession to the widow, The judgment in Nobin Chunder
Chugkerbutty v, Gurnw Persad Doss (2) quoted by tho High Cout,
is not divectly applicablo to the present case. It is referred toin -
the judgment of this Committes in dmiriolal Bose v. Eajoncelant
Mitter (3), where it is snid that the rule there laid down had been
acted tipon in other cases, and it appeared to.their Lordships that
the principle of that decision is correct. In the latter case the suit
was brought on the 8th September 1858 and the question of limit-
ation had to be determined according-to. the old law.

(1) 9 Moo. I A,, 539.  (2) B. L. R., Sup. Vol. 1008; 9 W. R, 505.

(3) 15 B. L. R, 10 (19); L. R, 2 L. A,, 118 (121).
2
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The estate to which S8ampurna as the survivor of the daughters
succeeded was similar to the estate of a widow, and the principle
of these decisions applies equally fo it. Thiy being the law when
the Act of 1871 was passed, the contention of the learned Counsel
for the appellant was that the effect of Arxf. 142 in the schedule

" o that Act and of Axt. 141 in the scheduls to the Act of 1877 is

that a decree founded upon the law of limitation isnow execepted
from the rule laid down in the Shiwgunga case, and that therefore
the decree of 1881 only bound Sampurna, and the plaintiff had by
the terms of Ark. 141 & period of 12 years from her death to buing
his suit. Their Lordships see no ground for this contentlon The
words ““entitled to the possession of immoveable Qmperty rafor
to the then existing law. Under that law the plintiff being
bound by the decree against Sampurna, would not be entitled to
bring o suit for possession. The intention of the law of limitation
is, not to give a right where there is not one, buf to interpose a
bar after a certain period fo o suit to enforce an existing right.
The purpose of the second schedule in each of the Acts is only to
preseribe the period of limitation for the suib. That appears from
the 4th section of cach Act. The prescribed periods are to be
applied to suifs founded on the existing law, and Art. 141 eannot be
construed as altering the law respecting the effect of o deoves. Their
Lordships approve of the judgment of the High Court where it says
“we think therefore that on the suthorities cited the pliintiff is
bound by the deoree in the previous suit, and that he cannot maintain
this suit, either as regards his own cne-third ghare or as rogards the
share acquired from Thakwrdas, who is equally bound by that
decres,”  They will therefore humbly advise Her Majesty to affirm
the decreo of the High Court and to dismiss the appeal.

The appellant will pay the costs of this appeal, except the
respondent’s costs of the application to be allowed to lodge
certified copy of the judgment of the 27th June 1881 in the Privy
Couneil Office. The respondent will pay the appe]hnt’s oosts of
that application.

A;zpcal dismissed.

Solicitors for the appellant : Messrs. Barrow and Rogers.

Solicitors for the respondent : Messts, T. L. Wilkon & .

¢. B.



