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and the learned Judges there held that an anterior right of 
' fishery did not necessarily attach to the streamlet, which had 

no connection with the river Hughli. W e are accordingly of 
opinion that the view taken by the learned Judge below is the 
correct view, namely, that the defendants have' the r'/ght over the 
river in its present course to the same extent and under the 
same limits as they possessed previous to the change in  its channel, 
and that the plaintiffs are not entitled to the relief which they seek 

The appeal is therefore dismissed with costs.

c. D . p. Appeal dismissed.

1890 
June 6.

Before M r. Justice O'Kinealy and M r. Justice Ameer AH.

■ M O N  M O H U N  S IE K A E  a n d  o t h e e s  ( P l a t n t i f p s ), v .  T H E  SE C E E - 
T A E Y  OE STATE E O E  IN D IA  IN  C O U N C II, a n d  o t h e e s  

( D e f e n d a n t s ) . *

S e s  ju d icata—Suit fo r  possession an d mesne 'profits— Cjivil Procedure Code 
{Act Z I V  o/’l882), ss. 13, 211, and 244—Decree fo r  possession and mesne 
profits up to date o f suit—Separate suit fo r  subsequent mesne profits.

In  a suit for recovery of possession and mesne profits, the Court has 
power under s. 211 of the Civil Procedure Code either to  award mesne 
profits up  to the date of the institution of the su it or up to the date of 
delivery of possession. And where a  decree fo r possession is silent ss 
regards mesne profits which have accrued between the date of the institution 
of the su it and delivery of possession, a separate sait w ill lie for such 
subsequent mesne profits, ss. 13 and 244 of the Code being no bar to it.

Sadasiva P i l la i  v. Sam alinga P il la i  (1); Falcharuddin Mahomed Ashan
ChowdhryY. Official Trustee o f Bengal (2 ) ; Byjnath Pershad  v. Badhoo 
Singh (3) ; P ratap  Chandra B u ru a  v. Swarnamayi (4); and Saram ohini 
Chowdhrani r . Bham ani Chowdhrani (5), referred to.

* Appeal from appellate decree No. 1025 of 1889, against the decree of 
W . H . Page, Esq., Judge of M oorshedabad, dated the 20th of February 
1889, afiirming the decree of Baboo N obin Chunder Ganguli, Subordinate 
Judgo-of M oorshedabad, dated the 16th of A ugust 1888.

,(1) L . E ., 2 I. A., 219 :15  B. L. E ., 383.
(2) L . B ., 8 I . A., 197 : 1. L . E ., 8 Calc., 178.
(3) 10 W . E ., 486.
(4) 4 B. L. E ,  F. B., 113: 13 W . R. F . B., 15.
(5) 1 B. L . E ., A. 0., 138.



This was a suit for mesne profits. For the purposes of this isso  

report, tlie facts of the case and tte contentions of the parties are '
BufSciently stated in the judgment of the High Court. Mohuh '

Baboo Saroda Ghirn ‘Mitier, Baboo Jadah Ohunder Seal, and 
Bahoo SrinaiJi Das for the appellants. Sechi-
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Bahoo Sem  Chimder Banerjee and Bahoo Bhoiinni Chum Butt s ta te  fob  

for the respondents.
Goxrscii,

The judgmeat of tlie Oourfc (Ô Kikealy and Ameeu Am , JJ.) 
was delivered by—’

Ameeb. A li, J.—The question involved in this appeal is whether, 
having regard to the pioTisions of s. 13 of the OivO. Procedure Code, 
the plaintiffs’ suit is baiTed as a res judicata. The'plaintiSs had on 
the 28th March 1884 brought a suit against the present defendants 
to recover possession of certain lands, and in the plaint had claimed 
mesne profits from the, day of dispossession up to the date of 
restoration of possession. That suit was dismissed by the first 
Court, but was orentually decreed by the High Court in favour of 
the plaintiffs with mesne profits for three years preceding the date 
of suit. No mention was, however, made regarding the subsequent 
mesDG profits. The plaintiffs have accordingly instituted the 
present suit for the mesne profits from the 28th of March 1884 to 
the date of recovery of possession, and the defendants contend that 
it is barred under the provisions of explanation III  to section 18 of 
the Code, and the Lower Courts, giving effect to this contention, 
have dismissed the plaintiffs’ suit. The plaintiBa have appealed 
specially to this Oourt, and it is urged on their behalf that, as it was 
discretionary with the Court in the former suit to assess the mesne 
profits subsequent to date of suit, the mere fact that the Oourt 
abstained from exercising that discretion does not constitute the 
present suit a res judicata. We think this contention to be sotmd.
No authority ]ia.s been cited by the learned pleaders for the 
(iol'tiidiinis in Kuppoi't of their contention that the plaintiffs are 
preelnclpd froni maintaining the present action. They have relied 
simply on the words of the section, but as the question is m  infegra, 
we are at liberty to construe the section reasonably by a comjfariaon 
of the other sections of the Code.

It is admitted that at the time the plaintiffs inptitntcd their 
former suit, they had no cause of aotion with respcel to raesine
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1 8 9 0  p r o f i t s  a c e r a i n g  d u e  a f t e r  d a t e  o f  s u i t ;  a n d  t h e y  w o u l d  n o t  h a v o

■ jy jQ j j  b e e n  e n t i t l e d  t o  a s k  a n y  r e l i e f  i n  r e s p e c t  t h e r e o f  b u t  f o r  t h e  p r o v i -  

M o h u n  s i o n s  o f  s e c t i o n  211. T h a t  s e c t i o n  r u n s  t h u s :—
“ W hen the suit is for the recovery of possession of immoveable 

Thb S e o e e -  property yielding rent or other profit, the Court may provide in 
S t a t e  f o b  the decree for the payment of rent or mesne profits in respect of 
CotmiT property from the institution of the suit xmtil the delivery of

possession to the party in  whose favour the decree is made o r  until 
the expiration of three years from the date of the decree (which- 
f e V e r  event first occurs), with interest thereupon at such rate as the 
Court thinks fit.”

I t  is abundantly clear that the Legislature, in  order to avoid a 
multiplicity of suits, empowered the Court in  an action for the 
recovery of possession of property to assess the damages accruing 
due after suit and during the continuance of the trespass. But the 
section is not imperative or obligatory: it is merely discretionary. 
The Judicial Committee of the Privy Council in the case of 
Sadasiva P illai v. Eamalinga P illai (1), accepting the contentions 
of the respondents’ counsel in that appeal, stated the principles 
relating to suits for mesne profits thus:— “ First, that where the 
decree is silent touching interest or mesne profits subsequent to 
the institution of the suit, the Court executing the decree cannot, 
under the clause in question, assess or give execution for such 
interest or mesne profits; and, secondly, that the plaintiffi is still 
at liberty to assert his right to such mesne profits in a separate 
suit.” And in the case of Fakharuddin Mahomed Ahsan Ghowdhry 
v. Official Trustee o f Bengal (2), where the question was whether, 
in awarding wasilat without any special mention of the period for 
which it was to be paid, it should be presumed that the Court 
intended to give it up to date of restoration of possession, the 
Judicial Committee, having regard to the defendant’s contention, 
said “ the question (in this case) is whether the Court intended to 
give to the plaintiff that amount of wasilat to which he jvas un­
doubtedly entitled by law in this action, or whether they intended 
to cu£ his claim for wasilat into two, and to give him in this suit' so 
much only as accrued up to the time of the commencement of the 
suit, and to leave him to bring a separate snit for the rest.”
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Clearly, therefore, tte Oom’fc had the power under section 211 ,ls80
(section 196 of the old Code) to assess aad award the damages up 
to the date of recovery of possession, or to give to the plaintifE so Mohot

much only as accrued up to the time of the commencemeiit of thei 
suit; and it chose, in the exercise of its disoretion, to give him only Seoeh- 
that which had accrued due, and in respect of 'which he had a cause Sixte vor 
of action, and left him, to all intents and purposes, to hring a 
separate suit for the rest. There is nothing in prinoiple or law to 
lead us to the conclusion that the mere ahstention of the Oottrt to 
award to the plaintiiffi mesne profits after date of suit ■would be a 
hai to any suit in respect thereof. On the contrary, the penulti­
mate clause of section 244 clearly shows that it is not so.

“ Nothing in this section,” it says, “ shall be deemed to hax a 
separate suit for mesne profits accruing between the institution of 
the first suit and the execution of the decree therein where such 
profits are not dealt with by such decree.”

Again, a claim for mesno profits is distinct from a claim for 
recovery of immoveable property, and it is only under the Statute 
that such claims may be joined in one suit (section 44, rule A),
The cause of action in rospeot of the continuing ti’espass after 
institution of suit arises from day to day, and it is only by express 
enactment, and in order to avoid, as we have already remarked, 
a multiplicity of suits that the Courts have been vested with the dis­
cretion of awarding damages duiing the continuance of the trespass 
and until its cessation. It does not follow that because plaintil! 
prayed for assessment of damages until he was restored to his 
property and the Ooiirt in its disoretion was satisfied with deci'oeing 
his claim for damages so far as they had accrued due, his claim for 
damages for trespass continued after suit would be barred by the 
rule of m  judicaia. The opinion expressed by Macpherson J., in 
Byjmth Fershad v. Badlioo Sing (1), which that learned Jrxdge 
reiterated with greater emphasis in Fraiap Chandra Biirua v.
Bimnaminyi (2), and the observations of the Chief Justice in that 
case fully support the view we have taken. Were we to up­
hold the contention urged by the respondent’s plead®, the rtsult 
would be as pointed out by Phear J i n  the case of Mm'mnoUni

(1) 10 W . E., 486. (2) 4 B. L. E. F. B„ 118; JS W. E. P. E , 15.
( 3 ) l 'B .L ,B . ,A .0 . ,m ,a ip .U 2 .
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1890 Chmodhrmn v. JDImwiani Ckowdkraiu (8), “t̂ iat art imBaccessfcl 
' defendaut ditected by the ’Ootfrt to givo iip possoBfflon df the prô

Mohus perty held ly  him to the plaintiff laiglit with impunity 'withho-ld 
possession from the plaintiff, notwithstanding the decree in which 

T m  S eom - pogsession of the property is dirooted to bo delivered^over, keeping 
Si'ATE JOB tho plaintiff out by main foroe.tmder eyery oironmstance of aggra- 
CouOTii mthont the slightest apprehension or rislc of having damages

assessed against him.”
For the above leasons we hold that the plaintiffs’ suit is not 

barred,
The ease must go to the first Court for the trial of any other 

issue that might haye been raised between the parties. Oosts to 
abide the result.

c. D. p. Appeal allowed and case rmandod.
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