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and the learned Judges there Leld that an anterior right of
fishery did not necessarily attach to the streamlet, which had
no comnection with the river Hughli. We are accordingly of
opinion that the view taken by the learned Judge below is the
correct view, namely, that the defendants have the right over the
river in its present course to the same extent and under the
same limits as they possessed previous to the change in its channe?,
and that the plaintiffs are not entitled to the relief which they seek
The appeal is therefore dismissed with costs.

C. D. P. Appeal dismissed.

Before Mr. Justice O’ Kinealy and Mr. Justice Ameer Ali.

MON MOHUN SIRKAR anp ormers (Praintirrs) o. THE SECRE-
TARY OF STATE FOR INDIA IN COUNCII; AND OTHERS
(DEFENDANTS).®

Res judicata—Suit for possession and mesne profits— Cjvil Procedure Code
(det XIV of 1882), ss. 18, 211, and 244— Decree for possession and mesne
profits up to date of suit—Separate suit for subsequent mesne profits.

In a suit for recovery of possession and mesne profits, the Court has
power under s. 211 of the Civil Procedure Code either to award mesne
profits up to the date of the institution of the suit or up to the date of
delivery of possession. And where a decree for possession is silent as
regards mesne profits which have accrued between the date of the institution
of the suit and delivery of possession, a separate suit will lie for such
subsequent mesne profits, ss. 13 and 244 of the Code being no bar to it.

Sadasiva Pillai v. Ramalinga Pillai (1); Fakharuddin Mahomed Ashan
Chowdhry v. Official Trustee of Bengal (2); Byjnath Pershad v. Badhoo
Singh (3) ; Pratap Chandra Burua v. Swarnamaye (4); and Haramohini
Chowdhrani v. Dhamani Chowdhrani (5), referred to.

* Appeal from appellate decree No. 1025 of 1889, against the decree of
W. H. Page, Esq., Judge of Moorshedabad, dated the 20th of February
1889, affirming the decree of Baboo INobin Chunder Ganguli, Sui)ordinate
Judge of Moorshedabad, dated the 16th of August 1888.

(1) L. R, 2 1. A, 219:15 B, L. R., 353.

) L. R, 8 I. A, 197 : L. L. R,, 8 Cale., 178.
(3) 10 W. R., 486.

(4) 4B.L. R, F. B, 113: 13 W. R. F. B, 15.
(6) 1 B.L. R., A. C., 138.
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Tams was o suit for mesne profits. For the purposes of this 1899

report, the facts of the case and the contentions of the paxties ave ™ 3y =
sufficiently stated in the judgment of the High Court. Mogux’
Baboo Surodn Cluwrn Mitter, Baboo Jedub Chunder Seal, end Sm,fm :
Baboo Srinath Das for the appellants. - Tam Srczn.
Bahoo Hum Chunder Bunerjee and Baboo Bhowani Churn Duit brﬁg zf');;:
for the respondents. Iypra v

Counorr,

The judgment of the Court (O’Kiveary snd Amzer Avy, JT.)
was delivered by—

Awmrrn Avt, J—The question involved in this appeal is whether,
baving regard to the provisions of 5. 18 of the Civil Procedure Code,
the plaintiffs’ suit is barred as a res judicata. The plaintiffs had on
the 28th March 1884 brought o suit againsf the present defendants
to recover possession of certain lands, and in the plaint had claimed
mesne profits from the day of dispossession up to the date of
restoration of possession. That suit was dismissed by the first
Court, but was eventually decreed by the High Court in favour of
the plaintiffs with mesne profits for three years preceding the date
of suit.  No mention was, however, made regarding the subsequent
mesno profits.  The plaintiffs have accordingly instifuted the
present suit for the mesne profits from the 28th of March 1884 to
the date of recovery of possession, and the defendants contend that
it is batred under the provisions of esplanation ITT to section 18 of
the Code, and the Lower Courts, giving effect to this contention,
have dismissed the plaintifty suit., The plaintiffs have appealed
spedially to this Court, and it is urged on their behalf that, as it was
discretionary with the Court in the former suit to assess the mesne
profits subsequent to date of suif, the mere fact thab the Court
abstained from exereising that discretion does not comstitute the
present suit a res judicats. "We think this contention to be sound.
No anthor'ty has been cited by the learned pleaders for the
dofendants in support of their contention that the plaintiffs are
precluded from maintaining the present action, They have relied
simply on the words of the section, but s the question is #es infegra,
we are af; liberty to construe the section reasonably by a complerison
of the other sections of the Code.

It is admitted that ot the time the plamﬁﬁ’s institated their
former suit, they had mo cause of action with respcel to mesne
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1890  profits aceruing due after date of suit; and they would not have
T Mon __ been entitled to ask any relief in respect thereof but for the provi-

Monux  gions of section 211. That section runs thus:—
bnqum “ When the suit is for the recovery of possession of immovesble
TﬁRSYEg’;E- property yielding rent or other profit, the Court may provide in
Srare ror the decree for the payment of rent or mesne profits in respect of
égg‘.‘zg such property from the institution of the suit until the delivery of
possession to the party in whose favour the decree is made or until
the expiration of three years from the date of the decree (which-
ever event first occurs), with interest thereupon at such rate as the

Court thinks fit.”

It is abundantly clear that the Legislature, in order to avoid a
multiplicity of suits, empowered the Court in an action for the
recovery of possession of property to assess the damages accruing
due after suit and during the continuance of the trespass. But the
section is not imperative or obligatory: it is merely discretionary.
The Judicial Committee of the Privy Council ini the case of
Sadasiva Pillai v. Ramalinga Pillai (1), accepting the contentions
of the respondents’ counsel in that appeal, stated the principles
relating to suits for mesne profits thus:— First, that where the
decree is silent touching interest or mesne profits subsequent to
the institution of the suit, the Court executing the decree cannot,
under the clause in question, assess or give execution for such
interest or mesne profits; and, secondly, that the plaintiff is still
at liberty to assert his right to such mesne profits in a separate
suit.” And in the case of Fatharuddin Mahomed Ahsan Chowdhry
v. Official Trustee of Bengal (2), where the question was whether,
in awarding wasilat without any special mention of the period for
which it was to be paid, it should be presumed that the Court
intended to give it up to date of restoration of possession, the
Judicial Committee, having regard to the defendant’s contention,
said ““the question (in this case) is whether the Court intended to
give to the plaintiff that amount of wasilat to which he was un-
doubtedly entitled by law in this action, or whether they intended
to cuf his claim for wasilat into two, and to give him in this suit so
much only as accrued up to the time of the commencement of the
suit, and to leave him to bring a separate suit for the rest.”

(1) LR, 21 A, 219 at p. 228, (2) L. R, 8 I. A., 205.
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(learly, therofore, the Cowt had the power under section 211
(section 196 of the old Code) to assess and award the damages up
to the date of recovery of possession, or to give to the plaintiff 4o
much only es accrued up to the time of the commencement of the
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suity and 16 ohose, in the exeroise of its disaretion, to give him only Tie Szcrs.

that which had accrued due, and in vespect of which he had a cause -
of action, and left him, to all intents and purposes, to bring a
separate suib for the rest. There is nothing in principle or law to
lead us to the conclusion that the mere ahstention of the Court to
award to the plaintiff mesne profits affer date of suit would be o
bar o any suit in respect thereof. On the confrary, the penulti-
mate clause of section 244 clearly shows that it is not so.

“Nothing in this section,” it says, “shall be deemed to bar o
separate suit for mesne profits accruing between the institution of
the first suit and the execution of the decree therein where such
profits are not dealt with by such decree.”

Again, a claim for mesno profits is distinet from a claim for
recovery of immoveable property, and it is only under the Statute
that such claims may be joined in ome suit {section 44, rule A),
The cause of action in respect of the continuing trespass affer
institution of suit arises from day to day, end it is only by express
enactment, and in order to avoid, as wo have already remarked,
o multiplicity of suits that the Courts have been vested with the dis-
cretion of awarding damages during the continuance of the trespass
and until its cessation. It does not follow that hecause plaimtiff
prayed for assessment of damages umtil he was restored to Lis
property and the Court in its diseretion was satisfied with decrceing
his elaim for damages so far as they had accrued due, hig elaim for
damages for trespass continued after suit would be barred by the
rale of res fudicats. The opinion expressed by Maopherson J., in
Byjnath Pershad v. Badhoo Sing (1), which thut learned Judge
reiterated with grenter emphasis in Praigy Chandra Burua v.
Swarnamgyi (2), and the observations of the Chief Justice in that
onse fully support the view we have taken. Were we fo up-
hold the contention urged by the respondent’s pleader, the rtsult
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would be as pointed out by Phear J., in the case of Hm aniohint

¢1) 10 W. R,, 486. (2)4B.L.R.F.B,118:13 W. . F. B., 15.
‘ (3) 1'B. Iu R,y A, 0., 138, at p. 142,
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Chowdhrain v. Dhunmani Chowdhyatn (8), “that an unsuccessful
defendont directed by the Court to give up possession of the prow
perty held by him to the plaintiff might with impunity withhold
possession from the plaintiff, notwithstanding the decres in which
possession of the property is dirgoted to bo Zloliveredqover, keeping
tho plaintiff out by main foree under every oircumstance of aggra-
vation, without the slightest apprehension or risk of having damages
assessed against him.”

For the above reasons we hold thet the pluintiffe suit is not
barred,

The case ust go to the first Cowt for the trial of any other
issue that might have heen raised between the parties. Costs to
abide the result.

D, P Appeal allowed and cage remanded,
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