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officers of Government would in ordinary course, if there were sny 1890
doubt as to the title, refer the parties to the Civil Couzt, Pravar Pap
If the person claiming to have been adopted brings an action Kumwar
to enforce his fitle, the question will bo investigated whether he G
was validly adgpted or not. Kuxwaz.
Under these circumstances, their Lordships think that there
was no ground for this appeal, and they will humbly advise
Her Majesty that the judgment of the Judicial Commissioner be:
affirmed,
Appeal dismissed,
Solicibors for the appellant: Messrs. T\ L. Wilson & Co.
c. B.

JIBUN NISSA inp ormers (Dmrznpanwss) o ABGAR ALI ixp PO*
OTEERS (PralNtires). 1890

‘ Mar. 14,
[On appeal from the High Court at Caleutta.) —_—

Deed, Construction gf-=Deeds not intended o operate according to their
tenor—Nullity of transaction aporé from fraud.

Dosuments, principa,]l} & potta and & kobala, executed between a Maho-
medan pardanashin lady and one of her relations purported fo represent,
the one & pubni lease from her of her lands, and the other a sale of her
house, and ground, from the date of the execution, That she received the
consideration was not proved, but had it passed it would have been distri-
buted between the two deeds, which formed part of one and the same trans-
action, From the acts of the parties it was eatablished that her intent was
to deprive her heirs, not herself, and that she had no intention to part with
the property in prasanti, as the deeds represented that she did. Held, that,
the latter not being intended to operate according to their benor, the whole
transaction was a nullity.

- Arrrar from a decree (18th August 1886) of the High Court

reversing & decree (1Gth July 1886) of & Division Bench, affirming
& decree (22nd April 1885) of the Second Subordinate Judge of the
24-Pergdnnahs District,

" The plaintiffs, now respondents, were the nephews of Dalrus
Banu Bogum deconsed on 16Lh January 1883, and were her heirs by
th&h law. The question raised was whethor she had defeated the

Presmt Toup Macxacuriys, Sir B, Peacork, and 8z R, Covon.
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plaintiffs’ title by transferring the property belonging to her, and
her possession, consisting of three parcels of revenue-paying land in
the 24-Pergunnahs, and of & dwelling-house, to her grandnephew
Nawab Mahomed Mehdi, who died ‘on the 28th April 1879, and
whose heirs the defendants were, The labter, when sued by the
right heirs of Delrus, who was of advanced age, setup the following
title. They alleged that Delrus, having long heen inlitigation with
the plaintiffs, especially in the suib Delrus Bunu Begum v. Nawab
Suiyad Ashgur A% Khan (1), for the expenses of which suit she
wanted money, was desirous that they should not inherit her estate,
but that it should go to Mahomed Mehdi: that, accordingly, on
the 3rd August 1876, inconsideration of a payment of Re. 6,000, and
a yearly vent of Rs. 617, she executod a putni potta of the thres
parcals of revenue-paying land in favour of Mahomed Mehdi, receiy-
ing from him a corresponding kebuliyat : and that on the nest
day, the 4th August 1876, she exocuted to Malomed Mehdi, for a
oonsideration of Rs. 6,000, a kobala of the dwelling-house, with
ground adjoining; taking from him a lease for her life, ot an
amnual rent of Rs. 2,647 of the three parcels granted in putni, and
also & Jease of the house and ground for her life at a monthly rent
of Bs. 5. There was mo question as to the making of these
instruments, which wero all vegistered ; but the plaint alleged that
in August 1876 Delrus was incapable of attending to business, and
that, if the consideration did pass, which was doubtful, the execu-
tion was obtained by undue influence. The plaintiffs also alleged
that Delrus did not understand the nature of the transactions, never
intending that there should be an actuel transfer. They alleged
that possession continuéd as before, and that the ronts reserved
were never paid. ‘

The Subordinate Judge was of opinion that the eonsideration
was inadequate; yst that, as tho act of the owner, to ecarry ouf .
her own objects, tho attempted transfer of the putni interest in .
the land was good against the heirs of Delrus. As to the alleged
sale of the house, he held that the want of comsideration for the
deet of sale Was against its operating. Ie therefore made &
decree that the plaintiffs were entitled to obtain possession of the

(1) 15 B. L. B,, 167 ; and on appesl to the Privy Couneil, Ashgur Aliv.
Delrus Bany, Begum, 1. I, B, 3 Cale., 824,
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house end ground appurtenant, but mot of the lands granted in 1890
putni to Mahomed Mehdi. On the appeal of both parties, heard Fipgx Nosst
by a Division Bench (Prrazray, 0.J., and Grosx, J.), the Chief A 2. A
Justice expressed an opinion, at which also, on a further appeal sous Ak
under the 15t}1 section of the Letters Patent, the High Court
(Prinste, Wizsow and Brvensry, 7. ) arrived; his colleague on
the Division Bench differing.

On the appeal under the Letters Patent the High Court’s judg-
ment was delivered by Prinsep, J., who was of opinion thet the
putni transaction Was not separable from the matter of the kobala,
and who, after going through the evidence, gave this decision :—

“The conclusion at which we arrive is, that the old lady, Delrus
Banu Begum, executed the putni without knowing or heing told the
gorrect nature of the transaction, the manner in which it affected
her rights, or the sacrifice which she was making; but thet the
knowledge which she should have acquired was kept from her by
Mehdi and his dependents; that she never actually recsived the
full amount of the censideration; that it is not proved that she
relinquished any portion of if; that as the primary object of the
transaction was to obtain af lpast Ra. 12,000, there is every reason
to believe that if she had known that the full consideration had
not been paid, she would not have executed the deeds; and conse-
quently that the putni was executed under undue influence and in
frand, But this transaction may also beregarded from another
point of view, viz, that no effsct was given, or intended to be
given, to the transaction, thatit was a mere sham and therefore
inoperative.”

Wilson, J., concurring and also doubting whether any con-
sideration had been proved to have passed, added :—

“What, then, is the consequence? I have already shown thaf,
in my opinion, apart from any actual fraud, from the nature of
the relation between the parties, the inadequecy of the price and
the abgence of any independent advice, the transaction cannot
stand, Further, I think that if this transaction were really in-
tended to be what it is represented to be on paper, there was, in
addition, & gross actual fraud. Of the consideration of Rs. 12,000
which the old lady is alleged to have received, certainly half she
never got, and very probably nothing.



940

' 1890

Jisrr Nissa

A
-Asgaar ALL

THE INDIAN LAW REPORTS.  [VOL. XvIr,

“ On the other hand, it is equally possible that things may not
have been at all 60 bad as they look from thab point of view, T
think they were pot so, and my renson is this. I do not think
thore was ever any intention on. the part of any party to that
transaction fhat it should have any such oporation as the deeds
reprosent.  As X have said, T think the lady intondod fo deprive her
nephews of their inheritance if she could, and she wanted money.
I cannot see anywhere any satisfactory evidence that she intended
to deprive herself then and theve of her house absolutely, and of
the whole almost of her valuablo interests in the zemindari pro-
perties, in favour of Medhi, A very importont piece of evidence on
that subject is the deposition of Gunga Churn, Hetells us what
was her intention at the time, He says, ‘I know the plaintifis in
this case. She was on terms of enmiby with them since the wakt
case, and she fold me repeatedly, “They are my juin mokhalef
(bitter enemies).” > Further on, ‘T asked her, that having regard
to the income of the property, I see tho putniis granted for a
very low amount. On this she said, “T have two reasons for
granting this putni. Fiwt, T require funds for the Privy Counoil
case, and no ono wants to purchase tho property on account of the
pendency of that suit, and they have all along been my enemies.
They are my heirs after my death, ond it is my intention that
they may not get my estate. Mahomed Medhi is my grandson,
and I like him, and it is for this reason also that I make the grant |
Tor & reduced value.”” At the time of the execution of that deed
there was & decree in execution against Delrus Banu Begum. At

* thet time she required money to pay off that debt also.’ That

ghows an intention to deprive her heirs, not an intention fo deprive .
herself. Then, when we compare this with what happened after-
werds, and find that this deed was never in any part of it acted
upon, but that all subsequent fransactions proceeded on the foot-
ing of the property being hers, and not on the footing of What
appesred on the face of the document, I think the proper Anference’
is, that the lady never had any real intention to part in prmsenit
with the property in the manner the defendants represent, just as
I think that there is no satistactory evidence to show that she ever
received eny proper consideration. It follows, therofore, thab the
whole transection must be regarded as a nullity. '
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2% But another view of the case has heen put before us by Bahoo 1890
Mohesh Chunder Chowdhry. He contended, that even if it be ———
held that the transaction wos not intended o have present oper-
ation in the full sense of the term, it was ab least clear that the
lady had & strong desire to benefit Medhi after her death, and so
we were asked fo give effect to the transaction us one by which she
was to retein the whole benefit for her life, and Medhi was to take
it after her death. Now, in order to give effect to this confention,
it must be held, that although, under the terms of the deeds,
Medhi was to have & vested interost from the dates of their exe-
cution, in fact he was not to have it till after the death of Delrus.
There are several objections to this view : First, it would directly
contradict the deeds; secondly, it would eonflict with the cese put
forwerd by the defendants themselves in their pleadings aud evi-
dence; and thirdly, under the authority of the decisions of the
Privy Council on this subject, it would seem that there ave very
strong reasons for saying thet it would conflich with the rules of
Mahomedan law (1). I therefore conour in the conclusion arrived
at by my learned colleague.”

Mr. R. V. Doyne, for the appellant, srgued that as to the putni
grant, and the consideration for if, the firss Cowrt was right in
dealing with it ns separate from the questions arising as to the sale
of the house, There was no reason on the evidence for supposing
that Delrus did not execute all the documents with full knowledge
of thoir effect; or that she was deceived. She wished to benefit
Mahomed Medhi, No partioulars of fraud were either proved,
or alleged, end in the absence of fraud, the inadequacy of the
consideration would not invelidate the transaction, so far as to
prevent its being earried out, according to the intention of Delrus
upon her death in 1879. This, at all events, applied to the putni.

Mr. J. D. Mayne and Mx, €. W. Arathoon, for the respondents,
were not called upon.

Their Lordships’ judgment was delivered by

St R. Coucer.—The respondents in this appeal brought a suit
againsh the appellants, in which they alleged that Delrus Bomu
- Begum died possessed of considerable property, and that they were,

U,
Asean ALn

(1) Abdul Wakid Fhan v. Furen Bibi; L R, 131. A., 01 ; also reported
in L L. R., 11 Cale,, 697, and seo cases cited abp. 602 of that xeport.
68
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aecording to the Shiah law, of which sect the family were members,

Jrsox Nissa Der heirs, and as such were entitled tothe estate left by her. The

v,
Ascap A1

defence depended upon a transaction which took place on the
3rd and 4th of August 1876. '

In order to explain that transaction it may be stated that
Mahomed Mehdi, the principal party to it, was the grandson of a
brother of Delrus Begum. The nature of it was that Delrus
Begum, who was said to be wishing to raise money, sent for
Mehdi, and on his coming an agreement was made by which
he was to pay her Rs. 12,000, and to receive in return a putni
of her estate, with the exception of the house in which she lived,
and about 20 bighas of land. He was also to have a kobala or
deed of sale of the house and premises, and the Rs. 12,000 were
equally distributed between the putni and the kobala. It is appa-
rent from the evidence that this was one transaction. The putni
was executed on ‘the 3rd of August 1876, and the kobala on the
following day. The putni states that out of 268 bighas of land in
holding No. 186, Delrus Begum had her dwelling-house and 20
bighas of land ; and that she had issued a notification for letting
out in putni the 248 bighas, and that Mehdi, having applied totake
the land in putni, she granted him a putni on receipt of a bonus of
Rs. 6,000 at o determined and fised annual rental of Rs. 647-14-10
gundahs in respect of her proprietary right in the 248 bighas.
It provides that out of that rental he is to pay the annual Gov-
ernment revenue of Rs. 847-14-10 gundahs, and to pay to her
Rs. 800 per annum as profits for her proprietary right.

By the kobala Delrus Begum sold to Mehdi for Rs. 6,000 her
rights in about 20 bighas of land belonging to her dwelling-house,
together with the pucea buildings and garden with trees, &o.

On the same date, the 4th of August, Mehdi executed an ijara by
which he granted to Delrus Begum all his rights in the land includ-
ed in the putni and kobala, at & rent of Rs. 2,647 14 annas 10 pie.
This is the amount of rent Delrus Begum was to receive under the
putni, with Rs. 2,000 in addition, and it provided ‘thak if Delrus
Degum failed to pay the rent due on account of any?instalmen’c an
the first day of the succeeding month, she should be lisble to pey
interest for the overdue instalment at the rate of 1 per cent. per
mensem, and if she failed to pay the rents due on account of three
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successive instalments, her ijara rights were to cease on the first of 1890
the fourth month, and she says:— I ghall not make any default D ————
in the payment of any instalment; and if any land be taken by
Government, I will not got the compensation thereof—that is, any
portion of the value of it.”

There weré two quostions raised by the defence—~first as to the
putni, and next as to the kobala, The case has been hefors five
Judges of the High Court, and the Judge of the 24-Pergunmahs,
and all those Judges came to the conclusion, with regard to the
kobale, that it was not intended to be & real transaction. It has
not been contestod by Mr. Doyne, who has argued the case with
great core and ability, and has called their Lordships’ attention to
every portion of the evidence which might assist the case of his
clients, that this is a true finding.

That is very important with reference to the putni, because it
was ovidently one transaction, and it would bervery difficult, if not
impossible, to come to the conolusion thef if that part of the trang-
action was altogether an unresl one, and that it was never intended
that it should operate as a sale, the other part, that is the putni,
was intended to be & real transaction. The consideration is said
to have been Rs. 12,000 ; but it is obvious that at least Rs. 6,000
were never paid, and were not intended to be paid, or to have any
effect as purchasing the property. ‘With regard to the putni, the
caso was presented in the High Court as being a case of a fraud
practised upon Delrus Begum ; and it seems to have been treated in
that way by some of the learned Judges. Their Liordships see no
ground for thinking that any frand wes practised upon the lady.
The defect in the transaction is that the intention on her part was
not that which is apparent on the face of the deeds—in fact, that
the deeds do not represent really what was intended. The evidence
has. been very fully examined, ond it is not necessary to say more
than that their Tordships, after the full argument which has been
addressed to them on hehalf of the eppellants, have come to the

- conclusiof) that, s regards the vesult of the cass, they agree in the
judgment which hes heen given by the learned Judges of the High
. Court on the appeal from the two Judges who differed in opinion.
Théy agroe in that result for the reasons which were given by
M, Justice Wilson towards the conclusion of his judgment,

D
Agaan Az
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1890 namely, that the deeds were not intended to operate aceording to.
Jrwun Nissa bheir tenor.
v Their Lordships will therefore humbly advise Her Majesty to
Asean Axr. affirm the decree of the High Court of the 16th August 1886, and
to dismiss the appeal ; and the appellants will pay the costs of it.
Appedl dismissed,
Solicitors for the appellants : Messrs, Barrow & Rogers,
Solicitors for the rospondents : Messes. T\ L, Wilson & Co,
¢. B.

APPELLATE CIVIL.

Before Sir W. Comer Petheram, Knight, Chicf Justice, and M. Justice
Rampini,
1880  BIRIMOHUN LAY ayp ormers (Prarvrires) v. RUDRA PERKASH
June 12, , MISSER (Derowpan).®

Minor—Age of majority—Guardian and Manager—Limitation—Agent

duly avthorised— Aot XT of 1858, ss. 4, 7,12—WUeajority Aot (IX of 1876),

5. 3—~Court of Wards' Aet (Bengal Aot LX of 1879), ss. 711, 20, 65~

Limitation Aot (XV of 1877), 5. 20, ‘

Tn a suit to recovor money due upon corlain promissory notes axecuted
between the 14th Docember 1886 and the 16th March 1886, the dofendans
pleadedl (infer alic) minority, and alleged thab by an order of the Civil
Court the Collector had becn appointed his guardian and managor of his
estute under Act XL of 1868 ; thab on the Gth Decembar, when he was nine-
teen years of age, his estate had beon released by the Court of Wards and
was made over to his father on the 17th Decomber ; that on the §0th De.
cember the District Judge held that he was still a minor, and appointed
a manager of his estate, and that the District Judge's order had been
upheld on appenl'by tho High Cofirt,

‘Held, that there was no evidence that a gnardian of the person or pro-
perty of the defendant had ever been appointed within tho meaning of
geciion 3 of the Indian Mejority Act (IX of 1876), and as the defendant
was not under tho jurisdiction of the Court of Wards at the time of
execution of the promissory notes, he was then no longer a minor, bub
sub juris and competent to enter into a binding contract. - ‘

Held, that the Collector is not a Court of Justice within the meaning of .

echon 5 of the Majority Aet. A Collector appointed under section 12 of ‘

*Appeal from original deeree No. 184 of 1889, against the decree of

Baboo Girish Chundor Chatter]i, Subordinate Judge of Monghyr, dated ‘sle‘;
26th of April 1889, ‘

@ I L. Ry, 12 Cale, 612,



