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r;ported deoisions of that Court. I contend,therefore,that the deci-  1ggo
gions of this Court to the contrary are erroneous, and that the Code m
has not taken away the right of reply which existed and had been Kurnmss
the practice of the Court under theHigh Courts Criminel Procedure Sorosox.
Aot (X of 1875) before the Code was made applicable to i, and that
after what has happened in this case the Crown is entitled to reply.
Mr. Woodroffe was not called on.
The judgment of the Cowrt was ag follows —
Wisson, J.—The question raised now is ome which I think
I am bound to answer at this stage, in fairnessto those who have
the responsibility of conducting the case for the prosecution and for
the defence, namely, whether, in the events which have heppened
down to this stage, the Crown is entitled to a reply, This seems to
me to depend solely on the provisions of section 292 of the Code
of Criminal Procedure. Independently of authority I should have
thought that it did not give the Crown the right of reply. It
only gives the right when the accused has stated, in reply to the
question put to him under section 289, that he means to adduce
gvidence. T further think it is my duty to follow the decisions of
this Court rather than that of the Madres High Court. I hold,
therefore, that up to this stage of the case nothing has happened
which gives the Crown a right of reply. '
Attorney for the prosecution : The Oficiating Government
Solicitor (Mr, W. K. Eddis).
Attorney for the acoused : Baboo G. C. Clunder,
Attorneys for the Bank : Messrs, Watkins & Co.
H, o He

PRIVY COUNCIL.

PIRTHI PAL KUNWAR (Prawvrrrr) o.GUMAN KUNWAR axp pOR
ANOTHEE (DEPENDANDS), 1880
.On sppeal from the Court of the Judicial C: ommissioner of Oudh.,] War. 13.
Declm'atorg decree, Suit for—Declaratory deeree nsl chlainakle by abaoluta
right—Diserction of Conrt.
It is discretionary with a Court to grart or (o refuse = declaratory decree
with regard to the circumstances—Sreenarain Mitier v. Kishen Soondery
Dase (1) referred to and followed.

* Preaont: Tonn MaCiaaa1ay. 8 B Pricocg, and Stz R, Covea,
(l 1l -U I.l. .l\.. Pri.o 2 8 l,U, Il- Rn Il A., Sup- VO]A, 149-
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A falulhdar died, leaving & widow ; also & son who, having succeeded ag
talukhdar, died childless. This son’s widow, being in possession, sued for
a declaration that an adoption by the father's widow, to the father, way
void und inaffectual, The ground of suit was that, ab some time or other
after the death of the plaintiff, the person alleging himself to have been
adopted might obtain the talukhdari, unless his adoption should now be
negatived.

With regard 1o all the cireumstances, the refusal of such a declavation
was approved by their Lordships. 1If the person alleged to have been
adopted sheuld sue hercafter, the quostion would be decided whether he
was validly adopled or not.

Areran from a decree (27th July 1885) of the Judicial Com-
missioner of Oudh, reversing a decree (17th December 1884) of
the District Judge of Sitapur.

The question on this appeal was whether the Appellate Court
below had rightly reversed a decree declaring that the adoption
of the second defendant by the first was invalid, and whether the
appellant wos entitled to have such a declaration wmade, Ratan
Singh, talukhdar of Xatesar, in the Sitapur district and tehsil, died
in 1837, leaving a son, Raja Sheo Baksh, and a widow, Rani
Guman Kunwar, now the first defendant, Raja Sheo Baksh died
in 1869, having, as alleged, made provision for the maintenance
of the first defendant, and leaving & widow, the plaintiff,

On the 14th December 1883 Rani Guman Kunwar executed g
document, registered the next day. This recited that Raja Ratan
Singh had by will divected Guman to adopb & son to him, which
she had accordingly done by adopting Maneshwar Baksh, to whom
she bequeathed all her property. '

Ox the 25th December 1884 Pirthi Pal brought this suit ageinst
Rani Guman Kunwar and Maneshwar Baksh to have it declared
that this adoption was void. She obtained from the Distriet Judge
a declaration that, alter the plaintiff’s desth, the succession would
toke place es if no such document as that of 14th December 1883
and no adoption had been made. The Judge rofused to"deal with
any question 05 to the inheritance to Pixthi Pal’s own property.

On eppeal the Judicial Commissioner reversed the above decree
and dismissed the suit with costs, giving judgment as follows :—

“The first question which I have in this appeal to decide i
whether I should be exercising s wise diseretion in allowing
the decreo to stand. And I think that I should not. The Distriet
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Judge writes:~—‘It iy an open guestion as to who will succeed 1890
to the property or the estate of the defendant No. 1 upon her Prarar Pz
demise. It would be difficult, if not impossible, to ascertain with KUNWAB
any degree of aocuracy af the present moment what would consti- Gwm
tute the estate of the defendant No. 1 when she dies. Fow are Kvawaz.
we to know and how could we determine the question? It would
be equally difficult to determine who is the next reversionor. Such
aquestion could not be determined now.” And again :—¢Thedefend-
ant denies any intention to prejudice the plaintiff’s interests, the
object which the defendant has in view being merely, it is said,
to provide an heir and successor to her own property. The will
is somewhat ambiguous in its terms, and may admit of different
interpretations being placed upon it” The plaint is not drawn
distinctly either under section 89, or under section 42 of The
Specific Reliof Act, 1877,” and Counsel for the plaintiff admits
his inability to confine himself to either section of the Act. The
plaintiff could obtain no immediate relief under her decree, and
her rights will be in no way prejudiced by delay.

“Tn these circumstances, the remarks of their Lordships in Sree-
narain Mitter v. Kishen Soondery Dassce (1), elthough made with
reference to the law which preceded Act IIT of 1877, appear to
me to be of force,”

The Judicial Commissioner then quoted the passage thet is given
inthe judgment below.

On this appeal

Mr. J. D. Mayne, for the appellant, argued that the decision
of the Judicial Committea referred to by the Appellate Court
below did not support his conclusion in the present cases. The
facts here were sufficient to show that the Court of first instance
had exeroised a sound judicial diseretion in granting & declaratory
decree.

He rdtared to -Thayammal ~v. Venhatorama Azycm @
Jagadumba Chowdhrant v, Dakhina Mokun (3) Sresnarain Miter

v. Kishen Soondery Dasses (1).

(1) 11 8. L R, 171, st p. 190; L. R T, A, Sup. Vol., 140,
@) L.R, 41 A, 67; L L. B, 10 Mad, 205.
() L. B, 13T A, 84; L L R., 13 Cale., 308.
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The respondents did not appear.
Their Lordships® judgmont was delivered by

81z B. Pracocr.—Tho cireumstances of this case are very fully
gtated by the Judicial Commissioner in his judgment, and their
Liordships have very fow romarks to make beyond those which the
Judicial Commissioner made when he delivered that judgment,
He referred to the case of Srecnarain Mitter v. Iishen Soondery
Dussee (1), and readthe remarks which had been made by the Judi.
cial Committee in that case. Amongst those remarks it was said:
“Tt iy not & mattor of absolute right fo obtain a declaratory decree,
1t is disoretionary with the Court to grant it or not, and in every
cage the Court must exercise a sound judgment ag to whether it
is reagonable or not, under the circumstances of the case, to grant
the relief prayed for. There is so much more danger than here of
haressing and vexatious litigation that the Cowrts in India ought
to be most careful that mere declaratory suits be not converted
into a new and mischievous souree of litigation.”

The Judicial Commissioner, in exercising that judgment whioh
the Judicial Committee had suggested onght to be adopted by the
Courts in India, thought that this was not a case in which, in the
exercise of a sound judicial discretion, he ought o grant a decla-
ratory decree, or that & declaratory decreo ought to have been
granted by the Cowrt of first instance, and he therefore reversed
the decision of thab Court and refused a declaratory decree. Tt
appears to their Lordships that the Judicial Commissioner exer-
cised a very sound judgment in what he did. Al that is suggest
ed by the learned Counsel on the part of the appellant in support
of a deolaratory decree is this—that, at some time or another after
the death of the present plaintiff, the person who aceording to the
plaintifl’s contention is not an adopted son may by some means,
either by an act of the Government or otherwise, obtain possession
85 on adopted son.  The only object, therefore, of having & dedla- )
ratory decree is to prevent him being put info possession. Their
Lordships cannot assume that the Government, if petitioned to pub |
the person elniming fo be an adopted son into possession, would
do so unless they saw thet he had a right to that possession. The -

(1) 11B. T B, 171, 2t p, 190; L. B, T, A, Sup. Vol., 149,
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officers of Government would in ordinary course, if there were sny 1890
doubt as to the title, refer the parties to the Civil Couzt, Pravar Pap
If the person claiming to have been adopted brings an action Kumwar
to enforce his fitle, the question will bo investigated whether he G
was validly adgpted or not. Kuxwaz.
Under these circumstances, their Lordships think that there
was no ground for this appeal, and they will humbly advise
Her Majesty that the judgment of the Judicial Commissioner be:
affirmed,
Appeal dismissed,
Solicibors for the appellant: Messrs. T\ L. Wilson & Co.
c. B.

JIBUN NISSA inp ormers (Dmrznpanwss) o ABGAR ALI ixp PO*
OTEERS (PralNtires). 1890

‘ Mar. 14,
[On appeal from the High Court at Caleutta.) —_—

Deed, Construction gf-=Deeds not intended o operate according to their
tenor—Nullity of transaction aporé from fraud.

Dosuments, principa,]l} & potta and & kobala, executed between a Maho-
medan pardanashin lady and one of her relations purported fo represent,
the one & pubni lease from her of her lands, and the other a sale of her
house, and ground, from the date of the execution, That she received the
consideration was not proved, but had it passed it would have been distri-
buted between the two deeds, which formed part of one and the same trans-
action, From the acts of the parties it was eatablished that her intent was
to deprive her heirs, not herself, and that she had no intention to part with
the property in prasanti, as the deeds represented that she did. Held, that,
the latter not being intended to operate according to their benor, the whole
transaction was a nullity.

- Arrrar from a decree (18th August 1886) of the High Court

reversing & decree (1Gth July 1886) of & Division Bench, affirming
& decree (22nd April 1885) of the Second Subordinate Judge of the
24-Pergdnnahs District,

" The plaintiffs, now respondents, were the nephews of Dalrus
Banu Bogum deconsed on 16Lh January 1883, and were her heirs by
th&h law. The question raised was whethor she had defeated the

Presmt Toup Macxacuriys, Sir B, Peacork, and 8z R, Covon.



