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certificate. It wes also urged that interest ought not to be allowed 1890

at the stipulated rate after the due date mentioned in the bond. Fyp: Dovar

We do not think this argument is valid. The bond provides that Smvex

interest should run ab the rate stipulated wuntil the money is SAB:;{ o

actually paid off. Oggspiﬂ
The vesult is that this appeal will be decreed, and the decree of Muxeries.

the lower Appellaté Cowt will be reversed and that of the first

Court restored with costs in this Court and the Conxb below,

I V. W Appeal allowed.

ORIGINAL CIVIL.

Before Sir W. Comer Petheram, Light, Olief Justics, My, Justice Priunsep,
and My, Justice Pigot.

COHEN (Durexpaxt) o SUTHERLAND (Prirwrors)® Jl?%l
1L31 +

Contract—Specific performance~—TVendor and purchaser—Approval of title
by murchaser's sobicitor—Euvidence det (T of 1873), ss. 91, 92,

In a suit for specifio performance of a contract for the sale of a houss,
the entire contract being contained in letters which provided that entry was
to be given to the purchaser by a fixed date, end that the title deeds were
to be sent to the purchaser’s solicitors, and * on approval of the same the
purchase moncy to be paid prompt.”—

Held, that the carrying out of the contract wasin no way conditional
upon the approval of the solieitors, but that their approval was a condition
precedent to the prompt payment of the purchase money without waiting
for a conveyanece, and that the title was to be investigated and approved in
the ordinary way.

This case distinguished from Sregopal Mullick v. Rom Clurn
Nusker (1),

" Tus was a suit for the specific performance of an agreement
for the purchase by the defendant from the plaintiff of & house and
premises No, 5, Chowringhee Lane, in the town of Caleutta, and
the furniture and effects therein for the sum of Rs. 54,000, The
agroements wng embodied and confained in certain letiers dated
the 18th and 19th November 1888, and written respectively by fhe’
defendant to one F. Siddons, the plaintiff's agent, and by Messrs.
* QOrigingl Civil Appeal No, 7 of 1880, ngainst the decree of Mx. Justice

‘Wilson, dated the 7th of February 1890.
(1) LL. B., 8 Calc,, 856
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Dignam, Robinson, and Sparkes, the plaintiff’s solicitors and agents,
to the defendsnt. The finst of these letters was as follows:—

« MTMORANDUM,
“TFrom
Aanox Comex & Co., 219, Old China Bazar Strest,
“TO
T. Spows, Bsa.
“Dran Bir,

Wrrmr yeforence o the telegram No. 418 from Mr. A. B.
Sutherland— Split difference. Accept 54,000. Reply’—I heroby
agree to purchase the house No. 5, Chowringhee Lans, in the
city of Celoutts, for the sum of Rupees fifty-four thousand,
including the funitore and fittings as per st handed overto
Major MoAuxthur, you having the right to remove family pictures,
books, and such articles as weve presented to Mr., Sutherland
(these articles not to be of much valuo).

“Tt is also agreed between us that I shall have entry during
the first week of December and not later, The title deeds to be
sent to Mossts, Gregory and Moses, and on approval of the same
the purchase money to be paid prompt. I agree also to pay you.
o brokérage of 1 per cent. on the {ransaction.

18th November 1888.

Yours faithfully,

(8d.) Aarox Comgw.

“The telegram referred to 8 in my possession.

(8d) A.0»

On receipt of the above letter Messrs. Dignam, Robinson, and
Sparkes wrote fo the defendant accepting his offer on the terms
mentioned in the letter of the 18th November. The defendant
‘was let into possession on or sbout the 7th December 1888, previ-
ous to which date the deeds and documents of title relating to the
premises had been forwarded by the plaintiff’s solioffors to the
defendant’s solicitor.  On the 22nd December 1388 Mr, Chegm v,
who had dissolved partnership with his former partner, Mr, Moses

- (on the Ist December), forwarded requisitions on title to- the

plaintif¥'s solicibors, Who on the 2nd January 1839 made thew
replies thereto in writing.
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"On the 8th T anuary 1889 the defendant refuged to carry out the
agreement on the ground thet the plaintiff bad not made out &
clear marketable title to the premises, and he alleged that the
contract was subject to the tifle being approved by his solicifors,
Messrs. Gtrogory and Moses, and contended. that it was expressly
agreed between Mr. F. Biddons, acting on behalf of the plaintiff,
and the dofendant that the decision of Messys, Gregory and
Moses on the title was fo be conclusive.

The judgment of the lower Court (WrLsox,J.) was as follows: —

“This is & suit brought to enforce specific performance of a con-
tract for the sale of & house, No. 5, Chowringhee Lane, from the
plaintiff to the defendant. The contract is embodied in two
letters, of which the fivstis dated the 18th November 1888, addressed
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to the plaintif’s agent, Mr, Siddons, and signed by the defendant, .

and the sacond acoepts the terms stated in the fivst. The essential
parts of the first letter ave, ‘I heroby agree to purchase the house
No. 5, Chowringhee Lane, in the eity of Caleutts, for the sum of
Rs. 54,000, including the furnibure and filtings as per list handed
over to Major MeArthur” Thenthere is an exception as to certain
things which the plaintiff was to be at liberty to remove. Then
the letter goes on— It is also agreed between us thet I shall have
,enfry during the first week of December and mot later. The
title deeds to be semt to Messrs. Oregory and Moses, and on
approval of the same the purchase money to be paid prompt.’
Now the plaintiff claims specific performance of that agreement,
and in the ordinary course of things, upon proof of the contract,
there would bo a reference to investigate the fitle. But by the
defendant’s written statoment and the opening of his learned
Counsel ab the hearing, a question was raised, not only es to what
was the effect of the written comfract contained in the letters
standing by itself, but also as to whether those letters really em-
bodied the whole of the terms agreed wpon by the -parties. It
wag said that fivsb by the words of the letters themselves, and
secondly by reason of the evidence to be given, it had becomg a
torm of the contrnet that the whole carvying out of the contract
was to he subjeet, us & condition precedent, to the approval of the
title by the defendant’s attorneys, Messrs. Gregory and Moses,
or rather one of them; and that inasmuch as that gentleman



922

1890

ConExn

SUTHER-

LAND,

THE INDIAN LAW REPORTS. [VOL. XVII.

rejected the title, that was conclusive, and the case could go 10
further. It was arranged that issues should be settled for the
purpose of trying that matter now, and this was done.

“T have to say whether the view contended for is the true
view of the contract. Oral evidence was given, and I admitted it
because it was said that the effect of the oral evidence would be
to show that the letters did not contain the whole of the contract
between the parties. I may say at once that the oral evidence in
my opinion conclusively shows that the letters contained the whole
of the contract between the parties, and that the defendant himself,
his attorney, and everybody else concerned in the case, acted on
that view of the matter. That being so, all I have to do is to
construe the written documents.

“TIn this case the contract is a very peculiar one. In the majority
of cases a certain course is followed in sales of land. The title
is investigated and is approved or rejected by the purchaser’s
solicitor. If the title is accepted, the conveyance is prepared and
in due course executed, the purchase money is paid at the time
of execution, and when all that has been done the purchaser is
entitled to possession ; but this particular contract reverses the order
of things. First, it is an express bargain that entry is to be given
by a fixed date irrespective of the question whether the investi-
gation of title was completed by that date or not. Then come
the words upon which reliance is placed—*The title deeds to be
sent to Messrs. Gregory and Moses, and on approval of the same
the purchase money to be paid prompt.” What is said in this
sentence is that the prompt payment of the purchase money with-
out waiting for conveyance is to take place upon the approval of
the title. To give them a further extent than that,and to construe
them so as to make the carrying out of the contract in any form
conditional upon the approval of Messrs. Gregory and Moses,
would certainly be making them mean more thanthey actually say.
The words do not appear in that part of the contract in-which the
principal terms are contained. The purchaser does mot say ‘1
he;eby agree to take the house subject to the approval of the title
by my solicitors.” There is not a word about approval anywhere
except in this particular passage. I think, therefore, the meaning
of the contract is that the approval of the solicitors is, as stated
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iri that sentence, a condition precedent to the prompt payment of
the purchase money without waiting for a conveyance, The case
differs from the class of cases which have been relied on for the
defendant, that is to say, from such cases as Hudson v. Buck (1), in
which the purchase was made ‘subject to the approval of the title
by the purchaser’s solicibor,” and Hussey v. Horne Payne (2), in
which the bargain agoin is made ‘subject to the title Dbeing
approved by our solicitors” And it differs from e case in which
I followed these two cases, Sreegopal Mullick v, Ram Churn Nusker
(3), where again. it was expressly said that the sale and purchase
should be subject to the approval of the title by the purchaser’s
solicitors, I enterfain mo doubt as to the true construction of
this contract. That being go, it is unnecossary to consider other
questions which have been raised. Had I taken another view,
I chould have had to consider how far the clause which made
anything subject to the approval of Messis, Gregory and Moses
could apply in the event that has happened, viz., the dissolution
of the partnership between those two gentlemen. I should further
have had to consider whether the subsequent communications
between the porties removed any diffieulty arising from this
circumstance. And, further, it is ndmitted that, if this elause were
to be construed in the way contended for by the defendant, still
the rejection by his atbornoy must be bond-fide, and his objections
to the title reasonable; so that, if I had taken another view of the
contract, I should have had fo say whether, under the ciroumstances
of this case, the objections wers dond-fife and not unreasonable.
But under the circumstances, and in the view I take, it is un-
necessary for me to express any opinion on these points. The
result is that there must he the usual referemce to the Registrax
as to title, The question of the costs will be reserved.”

From this decision the defendant appealed.

Mz, Heans (with him Mr. Bonnerjee and My, Acworth) for the
appellant.oIf there is & separate oral agreement apart from the
agreemen! in writing, and nob inconsistent with iy terms, thab
may be proved; Tvidence Act (T of 1872), 5. 92, prov. (2). The

(1) L.R., 7Ch D, 683,
(2) L.R,8Ch D,670; X.R,4 App Ca, 311,
@ I LB, 8 Cele, 856.
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defondant says that it was a ferm of the contract that tﬁe
" rejection of the title by his attornoy should be condlusive, If this
is 80, the Cowt will mot deoree specific performance without
rvectification of the contract in order that the real intention of the
partios may be ascortatned; Specific Relief Aot (T of 1877), &,
96 (d), 81 (2). The lower Court has treated these words “and an
approval of the same, ete.,” as fixing a punclum femporis for the
paymont of the purchase money. The question is, whether the
defendant’s ovidence, partly corroborated by that of Mr. Siddons,
can be acceptod.

Mz, Aeworth followed on the sams side:

Mr. Woodroffe and Mr. Sule for the xespondent were not called
upon,

The following authorities were referred to in the course of the
arguments :—1I'ry on Spocific Peiformance, 2nd ed., ss, 277, 488;
Hudson v. Buck {1y ; Hussoy v. Horne Payne (2) 3 Srecgopal Mullick
v. Bam Churn Nusker (3); Evidence Act (I of 1872), ss. 91,
92 ; Specific Relief Act (I of 1877), ss, 26 (d), 81.

The following judgments were delivered by the Court
(Peruznay, CJ., and Prixgee and Preor, JJ.) i—

Prrasran, C.J. (Privsee, J., conourring).~This is a suit brought
by the plaintiff against the defendant for the specific performance
of & contract to purchase a house. The confract way in writing,
and two points have been argued hefore us : firsh, thot the defend-
ant is entitled to give evidence to show that the writhen document
does not accurately express what the contract between the parties
was ) secondly, that on the true construction of the written confract
a8 1t sbands, the defendant was not liable to fake the house unless
bis solicifors approved the title: that they had not donse so, and
consequently this action is not maintainable. The first point was'
taken before Mr. Justice Wilson, and he says: -« T may say
ak once that the oral evidence in wy opinion condlusively shows
that the letters contained the whole of the contract between the
parties, and that the defendant himself, his attorney and - every-
body else concerned in the case acted on that view. of tho matter.” i

(1) L. R., 7 Ch. D, 688.

)
(2) L. R, 8 Ch. D., 670; L, R, 4 App. Ca., 311
3) L L. R., 8 Calo,, 866,



VOL. XVIL] - CALCUTTA SERIES.

As to that, it is sufficient for me to say that T entirely agree with
Mr, Justice Wilson in that view of the facts. The second
question then resolves itself info one of the construetion of the
document, and on that question of construction theve have been
a variety of coges cited before us, which show that in & contract
for the purchase of property where words such as “subject to the
approval of our solicitor” are eontained—that puts the solicitors
in the position of persoms who are to say whether the title is
a good one or not. It is sufficlent to say that this ocontract
does not contain such words, and I do not think it is necessary for
me to say anything more than that I agree with the view that
My, Justice Wilson has taken of the contract. The result in my
opinion ig that the appeal must be dismissed with costs, and the
case must go back to the Registrar for the ordinary enquiry as to
title in accordance with the order of Mr, Justice Wilson.

Preor, J~—Iam of the same opinion, I thinkthat the meaning
of the contract, as unaffected by any of the considerations avising
from the evidence which has heem given, is that which has been
attributed to it by the learned Judge in the original Cowrt. If, on
the other hand, the evidence in the case may be locked to upon the
grounds sxgued by M. Evans, and having reference fo the pro-
visions of section 92 of the Evidence Act and of the Specific Relief
Act asreferred to by him, then the safest guide we in that case
could take would be, as it seems to me, the evidence of Mr, Siddons,
who has stated the circumstances of the introduction info the
contract of the interpolated words. It seems tome that, assuming the
propriety of using that gentleman’s evidenoe for this purpose, and
giving fo that evidence ite fair and reasonable comstruction, and fo
the rest of the words of the dovument their fair meaning, the effect
of the agresment certainly could not be earried further than is
expressed in the words of Lord Justice Cairns in Hussey v, Horne
Payne in L. R. 4, Appoal Cases, page 822, where he says :—% I
am disposed to Look tpon the words as meaning nothing more than a
guard against its being supposed that the title was to be accepbed
without fnvesti galion, asmeaning in fact the title must be investi-
gated and approved of in the usual way, which would be by the
solicitor of the purchasor.” In nowsy in which the case is tobe
looked at can it, 1 think, be properly held that it was the intention
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1890  of the parties, or of cither of them, that the bargain was to
Comzy  9epend upon the unfettered disoretion of Mr. Gregory.
. T agree with the Chief Justice thot this appeul must be dig-

SvraEs-
1axp.  missed with costs.

Avpeal dismissed,
Attorneys for the appellant : Messrs, Gregory & :Ta)zes.
Attorneys for the respondent: Messts, Dignam, Robinson §
Sparkes.
A MG

APPELLATE CIVIL.

Before Mir, Juslice Norris and My, Justice Ghosa

1890 RAMDHAN BHADRA anp avormer (Derenpants) v, RAM KUMAR
June 27, DEY axp axornes (Pratnrrres)®

Limitation—DBengal Tenancy Adet (VILI of 1886), s 184, Sch. III,
Ak, 3= Suif for possession by an accupancy ryol.

Having regard to the provisiogs of section 184 of the Bengal Tenaney
Act, 1885, the period of limitation for & suif for the recovery of land by an.
oceupancy ryob s two yoavs, ag prescibed by Artielo 8, Seh. IIT of the
Aeb,

Savaswati Dusi v. Horitarun Chueherbulli (1) followed.

T this appeal the question was raised whether the period of
limitation for a suit for tho recovery of possession of land by a
person claiming as en oceupaney ryot was two yoars, as provided by
Axtidle 8, Schedule ITI of the Bengal Tenancy Aet, 1885, or 12
years under the Timitation Act, 1877. TFor the purposes of this
report tho facts of the case and the urgnmants ave sufficiently
stated in the judgment of Gthose, J.

Baboo Grish Chunder Chowdhury for the appellants.

Baboo Dwarka Nuih Cluckerbati for the respondents.

The following judgments were delivered by the Court (Nonrs
and Gmoss, JJ.) 1— ‘

Grosy, J.—This is a suit to recover possession of cerfain Jands'
under ajoteright. The plaintiff’s allogation i that he Goquired &

~# Appeal from appellate decree No, 1122 of 1889, azninsi the desrde
of Baboo Atool Chunder Ghose, Subordinate Judge of Mymensingh, duied
the 30th of March 1889, affirming the decros of Baboo Anand Mohww
Blswas, Munsilf of Hossetuporo, dated the 24th of February 1888,
(1) L L. R., 16 Cale., 741.



