VOL, XVIL] CALCUTTA SERIES. 911

, 4
of the suit which must include & notice of the names of the persoms 1890
who have been permitted to xepresent others, so that the persoms 7 7 o
interested may have an opportunity of knowing who have been  Sumxa
selected to represent them. Now in the present case no such  Gower
thing was done. In the fiust place the Court did not give per- Emossp
mission to any definitely named persons among those interested to BEIS;:?RL
represent the rest ; and in the second place the notice issued by the

Cowt did not show who the persons wers that had been selected to

represent the vemaining persons interested, That being so, we

think that the persons interested in the result of the suit who are

neoessary parties have nob heen properly made parties to if, and

that the suit must fail by veason of defect of parties. In this view

of the oase, it is not necessary to consider the remsaining points

raised in the case. The result is that the decrees of the Courts

below will be reversed, and the guit dismissed for defoct of paties,

with costs in all the Courts.

A, A, G
Appeal allowed and suit dismassed,

Before My, Justice Macpherson and Mr, Justise Banerjee.

HURI DOYAL SINGH SARMANA 4xp oruers (Pramvrirss) v, 1800
GRISH CHUNDER MUKERJER axp ormers (DErENpans).® June 27,

Hindw low—Stridhan—<Stridkan inkerited by dunghier from 1mothere
Proferential heirs on death of daughter,

Stridhan inherited by a daughter from hermother passes on the donghter’s
death to the person who would be the next heir to the mother's stridhan.
Where B inherited stridhan from 4, her mother, it was held to pass on the
death of B to the sons of 4 in preference to the children of B.

Tur only question material to this report was as to the
succession on the death of a daughter to stridAan property which
had been inherited by the daughter from her mother. For this
question fhe facts and arguments are sufficiently stated in the
judgment,

* Apposl from appellate decree No. 1622 of 1889, ageinst the decree of
J. Whitmore, sy, Judge of Becrbhoom, dated the 10th of June 1889,
teversing the decree of Babu Rajendro Kuwmar Boge, Subordinate Judge

. of Besrbhoom, dated the 7th of December 1888,
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fi
Bahaoo Hohini Mohui Roy and Beboo Batkant Natk Das for the

I"{‘U‘; T Dotan appellants.

Siver
BArMANA.
"
Grism
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Baboo Golap Chunder Sirkar, Beaboo Chunder Kuanto Sen, and
Baboo Akshaye Kumar Banerjee for the rospondents.
The judgment: of the Court (MacerErsoN and Banersze, JT.)

Mugsnrzs, Was ag follows:—

This was a suit for money due on & bond. The plaintiffs
alleged that monay lont really belonged o them, but the bond was
taken in the name of their mother: and they further alleged thet
they were the only heirs to their mother. The defendants denied
having borrowed any money on the hond, and they also urged that
as the bond, on the face of if, showed that the money belonged to
the plaintiffs’ mother, and as sho left a daughter who had male
issus, the plaintiffs were not ontitled to the monoy, and that their
claim was further untenablo by reason of their not having obtained
any certificate under Aot XXVII of 1860.

The first Court found that the plaintiff’ allegations were proved,
and it gave the plaintiffs a deeree; but the lower Appellate Cowt,
whilst affirming the first Court’s finding that the lonn was proved,
held that the money was nob shown to have belonged to the plain-
tiffs ; and as the plaintiffs hod o sister who died in 1292, leaving
male issue, the plaintiffs were not entitled to claim the money
(which might have heen obtained by their mother at the fime of

“her marviage) as heirs to their mother; and it accordingly dis-

missed their suit. In second appeal it was contended before us
that the Cowt of Appeal below was wrong in throwing on the
plaintiffs the burden of proving that the money in question had
not been received by their mother ab her marriage, when if ought
to have held that it was for the defendantsto make out that the
money wes that partioular deseription of stmdhan to which the:
daughter is the heir in preference to sons, The point was also
raised, thongh nof taken in the grounds of appeal, that upon the
facts found, the plaintiffs were entitled to oleim the money by
right of inheritance, to whatever class of stridhan it might belong.
As thisis o pure question of law, and the facts found ave sufficient
for its disposal, we allowed it to e raised and argued.

There is no force in the first contention of the a,ppellanfs‘. Tt
‘being found that the money was their mother’s property, and the
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only right upon which they sought to recover it in that view 1890

of the case being their right by inheritance, it was clearly for the Fryp; Dovar
plaintiffs to make out that the property was that deseription of S?iﬁ?m
stridhan to which they were entitled in preference to other heirs.

U,
On the second point, however, we think the appellants ought to ,G™SE

CrUNDER
succeed. The facts found by the lower Appellate Cowrt are that Muwzzszs.
the money in question belonged to the plaintiffs’ mother as her
stridhan, but it wag not shown of what description it was; that the
pleiimtiffy’ mother died leaving two sons (the plaintiffs) and a
daughter; and that the daughter died in 1292, that is about two
years before the institution of this suit, leaving two sons and two
daughters, Upon these facts, it is contended for the appellants
that, assuming the money in question to have been thelr mother’s
stridhan of that description which the daughter inherits in pre-
forence fo the son, their sster fook it nob as stridhan, but as
inherited property, with the same limited intersst that a female
heir takes in property inherifed from s male owner; and that on
her death it passed not to her heirs, buf to the next heirs fo
her mother’s stridhan, that is to the plaintiffs, who thus became
entitled to the money when this suit was brought. Let us examine
how far these propositions are correct according to the Hindu law
of the Bengal school which governs this case. :
They are fairly deducible from the Dayabhaga, Chapter IV,
Section I, and Chapter XT, Section II, paragraphs 30 and 3L
From the discussion in the Dayabhaga, Chapter IV, Section I, as
to what constitutes stridhan, it is abundantly clear that, though the
suthor does not admit ary definite limit as to the number of kinds
of stridhan, et the only kinds of property that he has expressly
considered to be stridhan are those obtained from relations by gift
[which has been held to inolude o testamentary gift as well as one
inter vivos, see Judoonath Sivenr v. Busunt Coomar Roy (1)], and
thero is not the sbightest indication that inherited property in the
author’s opinjon would rank as stridian. In Chapter XTI, Section
I, pavagraphs 30, 31 of the same treatise, when trenting of the
daughtor’s succcssion to the father’s proparty, fhe author snys that
{he prineiple Taid down in the case of the widow (Chapter XI,
Section I, s 56); that on her desth the ivheritance passes to
(1) 11 B. L. R., 286 ; 19 W. R., 264.
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the mext heir of the last full owner, the husband, ¢is applicable

o rmens generally o the case of a woman’s suceossion byinheritance.” Tt is

Hurs
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truo that thivis s8id ina chapter of the work relating to succession
to the propexty of o male, but the languago is quito goneral, The
possago runs thus:— Or tho word ¢ wife’ (in the text ahove
quoted, Section I, s. 06) is employed with o general import;
and i implies thabt the rule must be understood as applicebls
genorally to the ease of & woman’s succession by inheritance »
(paragraph 81). The correct inferemco from this is thet in the
author’s opinion, whenever a woman succeeds to property by
inheritance, tho property on her doath passes mot to her heir, buf
to the next heir of the last full owner who would have succesded
in the first instance if she had not boon in existence.

The Dayatathwa of Raghunanden is not very explicit on the
point, but property obtained by gift from velations is all that
appeaxs to be considered a3 stridhan (see Golap Chandra Serker's
Translation, Chapter IX).

The Dayskrama Sangraha of Srikrishna Tarkalankara, which is
the next authority in point of time and imporianco in the Bengal
sehool, is cleatly in favor of the appellants’ contontion. InChapter
IT, Section II, paragraph 12, Srikrishna says that heritable
wealth does not form a woman’s peculiar property, and in Chapter
1, Section 111, paragraph 6, in dealing with succession to the
separate property of & woman when received by her at her nuptials
(which is the description of stridhen under which the money in
dispute comes according fo the vespondents), he observes:—
“ Tere, however, on' the death of a maiden daughter or of one
affienced in whom the succession had vestod, and who having been
subsequently married is ascertained to have heen barrem, or om
the death of n widow who hes not given birth fo & son, the suc-
cession to the propexty which had passed from. the mother to her
danghters would devolve mext on the sisters having and likely
o have malo issue, and in their default on the barren and “widowad
doughters; and not on the husbond of such dauglter abovo.
mentioned in whom the succession had vested, for the vight of the
hugband is ip velation to the ‘woman’s separate property,” and:

- wenlth which bhasin this way passed from one to another oAl

no longer o considered as the ¢ woman's separate property.” This'
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must be understood.” This clearly shows that on the death 1890
of a daughter who inherited her mother’s stridhuz, the property Hye: Doyas
passes not to her heirs, but to the next heirs of her mother. The S;ngxi?u
learned vakeel for the respondents argued that the use of the words .
‘ascertained to have been barren,” and ‘who has not given bixth to Oﬁﬁf}im
ason,’ in the above passage indicates that the other heirs of the Muxsrsxe.
mother can come in only if the daughter who succeeded first dies
lenving no mals issue. We do not consider this argument sound.

The author expressly declares that wealth which has passed by
inheritance can no longer be considered as stridhan, and. he clearly
indicates that the person entitled to take it on the demise of any
female who took it by inheritance is not the heir of such female, bub

is the next hoir of the female whose stridhan it was, that ig, the
next heir of the last full owner; and the respondents’ contention

is clearly inconsistent with this view. It seems to us most prob-
able that the words in question were used by the author to make

it clear that the exclusion of the hushand in the example given
was duo fo the fact of the property inherited by the wife
from her mother not being ranked as her stridhan ; for if the wife

left a son, the husband would be excluded even if the | property

devolved as her stridhan,

Words somewhat similar to those referved to above, used by
the same author in his commentary on & passage of the Dayabhaga
relating to the daughter’s sucoession to her father’s property, were
relied upon in the case of Tiunumani Dasi v. Nibaran Chandra Gupta
(1) as warrnnling an inference similaxr to the one sought to be
drawn by the respondents’ vakil, but the Full Bench overruled that
gonfention, and held that the proper import of those words was
such a8 we have indicated above. The Court observed :—* It is
exceedingly probable that the snnotator suggested the addition of
the words “without leaving issue,’” thinking that the language of
the author without these words would be open to the objection of
want of 'precision. Because,on the death of & maiden daughter
(in whom sucesssion has vested, and who had been afterwards sar-
ried) leaving issue, the estate would ‘uot hecoms the property
of her bushand or other heirs,’ even if the law regulaling the

(1) L L R, 9 Cale,, 164,
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succession to a woman’s poouliar property were applicable, heoaue

Hom Dovay the husband would succeed only in default of issue.”

Sixex
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Great veliance was placed on the side of the respondents upon
the following passage in Colebrocke’s Digest:—A. daughter muy
ot plensure give away to any person whomsoover the exclusive

Moxzessz. properby of her mother which has dovolved on her; after her death,

the deughter’s son-in-lew and the rest shall obtain that which
has not beon aliened, Tt should not be argued that o doughter is
only permitted to enjoy for life the poculiar property of a woman
which she hag inherited liko the estato left by a man to which she
has snoceeded. Thab hes nob been asserted by Jimutavehena:
and no reasoning supports it.”  (Coleb. Dig.,, V, 516 ; Commen-
tary, Mad., Bd., Vol II, p. 628). No authority is cited in support
of this proposition, and ib rests cntirely on the authoriby of
Jagonnath. Now speaking of him, his tranglator, Colebrooks,
says :—'Wo have not here the snme voneration for him when
he speaks in his own namo or steps beyond the strict limits of a
compiler’s duty” (Vyavostha Darpana, 2nd Bd., Pref. XXVI,
note). Jagannath’s opinion, though no douht entitled to great
woight as that of a learned lawyer of vast and noted erudition,
would not in itself he sufficient authority for any proposition of
law, espeoia]ly when, os in the present instance, it is opposed to
the doctrine expressly laid down by Svikeishna in tho Dayakrame
Sangrahe, and evidently deducible from the Dayabhage.

Of later toxt writers, Macnaghten is in favour of the appellants’
contention go far as it asserls that siridien inherited by a female
ceases 10 be ranked as such (Principles of Hindu Law, p. 38):
As regards tho rule of sucoession applicable to such property, he
seems to havo fallen into an error which has been pointed out by
Mitter, J., in the case of Bhoobun Mohun Banerjes v, Muddon Mokun
Singh (1), to which we shall prosently refer. The opinion of "
Shama Charan is clearly in favor of the appellants—see Vyavas-
tha Darpana, Vyavastha 487, 2nd Ed., p. 730, ‘

The appellants’ position seems to us to be equally clear upon.
the euthority of the decided cases bearing on the point. In Pran
Kissen Singh v, Bhagwates (2), it was decided that a daughter who

(1) 1 Shome’s Rep,, 3.
{2) 1 8el. Rep., 4.
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takes by inheritance from her mother takes a quelified estate, and 1890
on the daughter’s death the heir of the mother succeads, Tuer DoYAL
In the case of Bhoobun Mohun Banerjee v. Muddon Mokun Sinen
Singh (1), Mitter, J., observed :—* That stridhan inherited by a S‘mff‘m
woman does not become her stridhan is clear—see Duyakrama _ G®1sE

Sangraha, Chapter IL, Section II, paragraph 12, and Section ITI, i\gfxgsx?gi.
paragraph 6 ; Macnaghten’s Hindu Law, p. 38; Pran Kissen Singh
v, Bhngwatee (), Srinath Gangopadhye v. Sarbemangale Debi (3),
and Sengomaluthammal v. Volyudamudali (4). But it has been
remarked by Mr. Macnaghten in the passage referred to ahove
that upon the death of the woman who inherits to a stridian
property, it passes to her heirs, meaning evidently to persons who
would inherit to her properties other than séridhan. With the
greatest deforence to that learned author it seems to me that this
remark is founded upon some misconception of the provisions of
the Hindu law upon the subject. According to Hindu law a
woman can have only two kinds of properties, vis., (1) stridhan,
and (2) inherited properties. As to the first. class, there is an
oxhaustive enumeration of the heirs, ond as regards properties
inherited from o man, it goes after her death to the heirs of the
last owner, and if seems to me that the same rule holds good also
as regards sfridhan property inherited by a woman, 4.e., upon her
death it goes to the heirs of the last owner, Daynkrama Sangraha,
Chapter IT, Section III, paragraph 6, already referred to, clearly
astablishes this proposition.

« Tt seoms b0 me that the same rule is laid down in the Dayabhaga,
Chepter XT, Section IT, paragraph 80. The chapter in question, it
is true, mainly deals with rules of succession to properties left by
o deceassd male owner, but the paragraph referred o above appears
to me to lay down a rule applicable generally to succession by
women whether to the properties of a man or to stridhan of a
woman. If it were not so there would be no provision in the Daya-
bbage relating to succession to property inherited by a women
from & fomale ancestress who held it as séridhan. I do not think
that this is probable. Having regard to this ciroumstence, and
having regard to the language of the paragraph in question which

(1) 1 Shome's Rep., 3. ®) 2B.L. R, A. O, 14.
(2) 1 8el, Rep., 4. (4) 3 Mad, H. C, 312.
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18 very generel, it seems to me that the rule there laid down 3s also
applicabls to s/ridhan property inherited by & woman.” Tt is true
that the question for decision in that case was whether a daughter
inhoviting her mother's stridhan takes it absolubely or with limited
power of alienation ; but the texts of the Dayabhaga, which were
held applicable to the case, and on ths application of which the
alienation in question was set aside, are the very texts that contain
the rule of succession relied upon by the appellants.

Tn Prankissen Laha v. Noyanmoney Dassee (1), Wilson, J., held
that what a dsughter inherits from o mother does not become her
sEridhas,

Upon. a consideration of the foregoing authorities we think it
established that stridhan inherited by a daughter from o mother
passes on the daughter’s death to the mext heir to the mother’s
stridhan,

There remains now the only question whether on their sister’s
death the plaintiffs or their sister’s children were the ncarcst heirs
to thelr mother’s &ridhan, On this point there is no room for
doubt., Whatever description of sfridhan of their mother the
money in dispute may have been, the plaintiffs as her sons
are her heirs in preforence fo their sister’s childven, that is, her
daughter’s children, In fact, in the order of suceession to stridhan,
the position of the sons in the most unfavorable case for them is
inferior only to that of the daughters—see Dayabhaga, Chapter IV,
Section IL. That being so, at the date of the institution of this.
suit, the plaintiffs were the only persons entitled to the money in
question,

'We ought to notice hers two other points urged for the respond-
ents. It was contended that the plaintiffs were not entitled to
maintain this suit as they had not obtained amy certificate under
Aot XXVII of 1860. This objection, though taken in the first
Court, does not sppear to have been wged bofore the Comt of
Appenl below. Moreover, considering the defence of the defendants,
which was & denial of the debt alfogether, it seems to us that thé
caso comes under the exception in section 2 of Act XXVII of
1860, under which the Court may dispense with the necessity of @

(1) L L, R, 5 Cale, 222,
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certificate. It wes also urged that interest ought not to be allowed 1890

at the stipulated rate after the due date mentioned in the bond. Fyp: Dovar

We do not think this argument is valid. The bond provides that Smvex

interest should run ab the rate stipulated wuntil the money is SAB:;{ o

actually paid off. Oggspiﬂ
The vesult is that this appeal will be decreed, and the decree of Muxeries.

the lower Appellaté Cowt will be reversed and that of the first

Court restored with costs in this Court and the Conxb below,

I V. W Appeal allowed.

ORIGINAL CIVIL.

Before Sir W. Comer Petheram, Light, Olief Justics, My, Justice Priunsep,
and My, Justice Pigot.

COHEN (Durexpaxt) o SUTHERLAND (Prirwrors)® Jl?%l
1L31 +

Contract—Specific performance~—TVendor and purchaser—Approval of title
by murchaser's sobicitor—Euvidence det (T of 1873), ss. 91, 92,

In a suit for specifio performance of a contract for the sale of a houss,
the entire contract being contained in letters which provided that entry was
to be given to the purchaser by a fixed date, end that the title deeds were
to be sent to the purchaser’s solicitors, and * on approval of the same the
purchase moncy to be paid prompt.”—

Held, that the carrying out of the contract wasin no way conditional
upon the approval of the solieitors, but that their approval was a condition
precedent to the prompt payment of the purchase money without waiting
for a conveyanece, and that the title was to be investigated and approved in
the ordinary way.

This case distinguished from Sregopal Mullick v. Rom Clurn
Nusker (1),

" Tus was a suit for the specific performance of an agreement
for the purchase by the defendant from the plaintiff of & house and
premises No, 5, Chowringhee Lane, in the town of Caleutta, and
the furniture and effects therein for the sum of Rs. 54,000, The
agroements wng embodied and confained in certain letiers dated
the 18th and 19th November 1888, and written respectively by fhe’
defendant to one F. Siddons, the plaintiff's agent, and by Messrs.
* QOrigingl Civil Appeal No, 7 of 1880, ngainst the decree of Mx. Justice

‘Wilson, dated the 7th of February 1890.
(1) LL. B., 8 Calc,, 856



