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maney allowance, or whether & portion of the landed property be
assigned to her for her lifs in liou of maintenance.

The result is that the appeal of the defendants Nos, 1 and 2
succeeds to the extent of reversing the lower Court’s finding that
as to three-fourths of the estate of Rej Coomar Chowdhry there was
intestacy, and its order that the widow obtain 3-16ths share on
partition be set aside.

The widow’s appeal must be dismissed, excepting only that she
is to get suitable accommodation assigned to her in the Barakuti.

The plaintifi-respondent will pay the costs of appellants.

Appeal 171 allowed in part,
Appeal 231 dismissed.
¢ D, P,

- Before My, Justice Prinsep and Mr. Justice Bampini,

RADHA SHYAM SIRCAR (Prainmer No, 1) oo JOY RAM SENA.
PATI anp ormers (Derenpants) ANp ormERs (Pratwmrrrs Nos, 2
AND B).%®

Hindu Low—Alienation—Alienation by Hindu widow of o portion of her
estate with consent of some of the reversioners——Suit by other rever
sioners to set aside alienation.

The principle enunciated by the Full Boneh in the ease of Nobokishore

Sarma Roy v. Hart Nath Serme Roy (1) is not applicable to a case
where some onty of the reversioners have consented to an alienation by

. the widow, and where therefore ouly a portion of the widow’s estate has

been alienated.

I this case the plaintiffs alleged that the zeminderi of mouzsh
Pandia helonged to one Joy Narin Ghose who died, leaving a
widow, named Avimani Dasi, and that Avimani Dasi succeedsd to
the property as his heiress, and remained in possession thereof
till the 18th November 1834, when her denth tock place; thet
the defendants Nos. 2, 8, 4, and 5 were at the timeé of her
death the only reversionary heirs of her hushand slive, and as’

* Appeal from appellate deoree No. 269 of 1889, sgainst the deeres of

. ¥. B, Worgan, Esg., Judge of Cuttack, dated the 18th of December 1888,

affirming the docree of Baboo Radha Krishno Sen, Subordinate Judge of
Cuttack, dated the jth of January 1887.

(1) L L R., 10 Cale, 1102,
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such, they became entitled to the property, the share of the defen-
dants Nos. 2 and 3 being 8 annas, and that of the defendants
Nos. 4 and 5 also 8 annas; that the defendants Nos. 4 and 5 sold
their share to the plaintiffs by a kobala executed on the 23rd April
1885 for o consideration of Rs. 1,975, and accordingly the plain-
tiffs applied for the registration of their names under Bengal Act
VII of 1876, and algo demanded rents from the ryots of the zemin-
dari; and that the defendant No. 1, acting in collusion with the
defendants Nos. 2 and 3, induced the ryots not to pay rent to the
plaintiffs, alleging that he had purchased an 8-aunas share of the
zemindari from Avimani Dasi on the 8th June 1880. The plain-
tiffs impeached this sale as being beyond the power of Avimani
Dasi, who, they alleged, was in possession of the property as a life
tenant only, and on the ground that there was no legal nacessity
which justified her in making the alienation. They therefore
sued to set it oside and fo recover possession of an B-annas share
of the zemindari with mesne profits from the date of their purchase,

The defendants Nos. 4 and 6 admitted that they had sold an
8-anuas share of the zemindari to the plaintiffs on the date and for
the consideration alleged by the plaintiffs,

The defendant No. 1 nlleged that the purchase set up by the
plaintiffs was not & bond jfide transaction, but one made in collu-
sion with the defendants Nos, 4 and 5, who were, moreover, naver
in possession of the property; that Avimani Dasi executed a
kobala of an 8-annas share of the zemindari in his favour on the
8th June 1880 ; that the kobala was executed to enable Avimani
to meet certain necessary expenses as maintenance, religious rites,
Government revenue, &ec., and was therefore made for legal necessity;
that to this kobala defendants Nos. 4 and § were subscribing

witnesses and therefore consented fo it, and they hed also signed
* their names as witnesses fo a petition filed by Avimani Dasi before
the Subdivisional Officer of Kendrapara in which she consented that
the name of the defendant No. 1 should be registered in respect
of the 8-annag share of the zeminderi sold to him. This defen-
dant submitted that the defendants Nos. 4 and 5 were estopped
by their conduct from setting up any right to the property in
dispute, and that their sale to the plaintiffs was of no effect against
hig purchass,
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The defendants Nos. 2 and 8 relied on tho collusive nature of
the purchase set up by tho plaintiffs on the same grounds as the
defendant No. 1. They admitted the excoution of the kobala by
Avimani Dag, thongh they denied that there was any legal neceg-
sity for tho alienation. They, as well as the defendant No, 1,
denied any obstruction of the plaintiffs in reelizing vent, and thas
thers was any cause of action agoinst them,

The issues material to this report were :—

1. Were tho defendants Nos. 4 and 5 in possession of an
8-annas share of the zemindari, and did the plaintiffs purclase the
same from them in good faith by a kobala dated 23rd April 1885
for a consideration of Rs, 1,9756°

5. Did Avimani Dasi convey an 8-annas shave of the property
in dispute to the defendant No, 1 by a kobala dated tho 8th June
1880 for legal necessity ?

6. Did the defondants Nos. 4 and & record their assent to
the said sale, and are they and the plaintiffy estopped from
disputing it?

A supplemental issue raised the question—Axo the plaintiffs
entitled o an 8-annas shaxe or any part of the property in dispute
under the purchase seb up by them?”

The Subordinate Judge found that tho defendants Nos. 4 and 5
were nob in possession of the S-annas share when they purported
to sell it to the plaintiffs, and thet the plaintiffs’ alleged purchase
was a collusive transaction. On tho 5th and Gth issues he found that
the .defendants Nos. 4 and 5 did eonsent to the kobala given by
Avimani Dasi to the defendant No, 1 of the 8th June 1880, and
he upheld that deed, and made a decree dismissing the suit.

On appeal the Judge confirmed this decigion, There was no
finding by either Court as to whether or not thers was any legal
nocessity for the alienation by Avimani Dasi. :

The plaintiffs appealed to the High Court,

Dr. Rash Boliary Ghose and Bahoo Monomotho Nath Witter for
the' appellants.

De. Troitokyanath Milter for the respondent, defendant No. 1

Bahoo Mon Molun Dutt for the respondents, defendants ‘Nos.v 2
and 3.
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The judgment of the Cowrt (Privser and Rameini, JJ.) was
as follows :—

The plaintiffs are the purchasers of an 8-anmas share in certain
property from the defendants Nos. 4 aud 5, who, together with the
defendants Nos. 2 and 8, inherited the entive property as heirs
of Joy Narain Ghoso on the death of his widew Avimani Dasi.

It appears that Avimani Dasi sold an S-annas share to the
defendant No. 1. The plaintiffs’ vendars, who ordinarily would
inherit an 8-nnnas share of the estate of Joy Narain Ghose, are
found by both the lower Courts to have never heen in possession
of their share, Since Avimani’s death it has been held by defendant
No. 1 in respect of the half-share hought by him, and by defendants
Nos. 2 and 8 in vespect of the remainder by right of inherit-
ance. The plaintiffs now sue to recover possession as against the
defendant No. 1, the purchaser from Ayimeni, and the defendants
Nos. 2 and 8, who were co-heirs with their vendors, and are charged
with having colluded with the defendant No. 1 in keeping the
plaintiffs out of possession, The primary object of the suit un-
doubtedly was to have it declared that the sale by Avimani was
not a sale of an absolute title in comsequence of her having only
life-interest as o Hindu widow. DBut as we regard the suit, its
objoct was also to obtain, by reason of the purchase from two oub
of the heirs of Joy Narain Ghose, whatever share in his estate up
to a half share was inherited by the vendors of the plaintiffs, If
there were any doubt as to this being the object of the suit, it is
set ab rest by the supplementary issue which has heen drawn up
in the course of the trial by the Subordinate Judge.

Neither of the Courts hag found whether the sale by Avimani
of on 8-annas of the property in dispute was a valid sale for legal
necessity in accordance with Ilindu law, The Courts concwrrently
have found ageinst the purchase by the plaintifls, holding that no
consideration passed, and that in fact it was not & real transaction ;
and this’ finding has been arrived at notwithstanding that the
vendors have themselves admitted the receipt of consideration. ®

‘We are of opinion that, having regard to the nature of the suit
and the admission of the vendors, this point did not properly arise,
The Subordinate Judge seems to have attached undue weight to
the fact that the vendors of the plaintiffs were out of possession, and
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to have oonsidered with this fact the mature of the transaction,
But sueh purchases are not uncommon and arve recognized by law,
which has provided in the law of limitation & spevial limitation
for o suib by o private purchaser to resover possession of immove-
ahle properby sold when the vendor was out of possession.

Both the Courts have found that the defendants Nos. 4 and 5
consented to the sale by Avimani, and that as they were some of
the reversioners who have subsequently inhorited a share of the
estate, ropresenting the share so conveyed, the title of the defen-
dant No. 1 was & good title as against them. This conclusion has
been arrived at principally with regard o the rule laid down by a
Full Bench in the case of Nobokishore Surma Roy v, Hari Nath
Sarma Boy (1) ; but in owr opinion the principlo enunciated by
the Full Bench cannot be carried to this length, and cannot be
applied to an alienation of only a portion of the widow's estate (2).

(1) L. L. R., 10 Cale., 1102,

(2) The same was decided in Sristidhus Cluramoni Bhuttacharjee v, Brojo
Molun Biddyaruton Bhuttacharee, appoeal from appellate decroo No.'881
of 1889 decided by Prixsre and Ramerwy, JJ., on the 26th May 1890, in
which the judgment was as follows ;—

This is & suit brought by one claiming, on the death of Bhagiruthi, &
Hindu widow, as heir, the estate of her husband, Sarthuloam, to set
aside two alienations made by her to the respondents. Tt appeass that in
vespect of one of these alienations, one of the then reversionary heirs,
Kanhai, signified his assent, not as a witness, but by aflixing his name with
the words “ memaoor shud ” which, we understand, mean ‘approved.’ The
other alienation is similarly subseribed by both the then reversionary
heivs, Kanhai and his elder brother Narain, these two being sons of
Jugdumbe, daughtor of Sacthukram and Bhagiruthi, It has been con-
tended, on the authority of the judgment of the Full Boneh in Nebo-
kiskors Swrma Roy v. Hari Nath Sarma Roy (1), that these alienations are
valid, Both the reversioners who signified their assent to the alienations
predeceased the widow, lhelr maternal grandmother, One of them,
Kanhai, who was the only assenting party to one of the alienations, it has’
been found, died 2 minor. The age of Narain, the elder, has“not been
found by the lower Courts, and therefors if it were necessary fora deGLSion
of the case as to the title of the ~ ~ ™ - " be hound fo remand
the suli for a proper finding, B : ‘ands, wo thinle thab
withont a fnding on this point the platntiff showld obtain a deeree in full of

- his elaim,

(1) T, L. R, 10 Cale,, 1105,
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; Numerous complications, which it is unnecessary to describe,
would axise if it were possible that a Hindu widow having a life-
interest could, dwing her life-time, convey a portion of the estate
to some of the reversioners so as to give them a velid title and thus
enable them to reconvey. It would be impossible for a widow to
predicate who would at her death sucseed to her husband’s estate
gs his heirs so as practically to make a partition during her life-
time, ond retain a portion herself. The judgment of the Full
Bench proceeded on the ground that by alienating property with
the consent of all the reversioners she would bo relinquishing in
the.r favour, and thus accelerate the succession so as to enable them
to convey, and that this would be the real effect of a conveyance
by her with their consent. This principle would not apply to a
case like that now before us.

Tt is open to some doubt whether the facts found by the Distriot
Judge would amount to a consent such as would confer an absolute

Tn the first place, we are of opinion that Kanhai heing » minor, his con-
sent would nob make the alienation a valid alienation. It has been found
by the lower Appellate Court that there was no legal necessity for this
alienation, and, as this is & finding of fact, we ave unable to question its
correctness, As we have already stated in a judgment delivered in second
appeal 259 of 1889, Radka Shyam Sircerv. Joy Ram Senapeti (1) on the
8th instant, we aré not inclined to extend the terms of the judgment of the
Full Beach in Nobolishore Sarme Roy v. Huri Nuth Serma Roy (2) to an
alienation made by a Hindn widow with the consent of only some of the
reversionary heirs 8o as to bind their share in the ancestral estate.

The consent of the reversioners contemplated by the Full Bench ig, in
our opinivn, such a consent as would be o valid consent, being given by
persons thewselves competent to execute a valid conveyance. Kanhai being
& minor cannot be regarded as a competent person, and his death before the
estate had fallen in by the death of his grandmother, o widow having ouly
a life-interest, and before he had attained his majority, would prevent that
alienation becoming absolute as against the heirs of Sarthukram at the death
of the widow. The conveyance might be only voidable on his attaining
majority,‘bgt his consent as & minor could not operate as against the heirs
of Sarthukram's extate. No doubt, as hag been pointed out by the respon-
dent's pleader, the plaintiff-appellant could not be the heir of Kanhai snd
Narain, who up to their deaths were the reversionary heirs to Sarthukyam’s
estate, and therefore he mightnot be one who ag Kanhai's heir should

(1) Ante, n, 898,
() L L. R, 10 Culo,, 1102,
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i

title on the vendes, even if defendants Nos. 4 and 5 represonted t]:;e
entire reversionary interest. Wo observe that the Distriet Judge
has not found, as tho Subordinate Judgo has found, that the defen-
dants Nos. 4 and b participated in the consideration money paid by
the defendant No. 1. Moreover, it has not been found, nor does it
appoar that tho vendee, defondant No. 1, bought solely on the assur
ance of their consent so as to ostop them; for the deed iteelf recites
what was considered to be a legal necessity under the Hindu law
and & sufficient canse for the alienation, and thevefore to establish
any title as against the heivs the vendee would be bound fo
prove that.

The case therefore depends upon the chavacter of the sale by
Avimani to the defondant No. 1. Both the Cowts have overlook-
ed the main point necessary for the eonsideration of this issus, that

vepresent him in any matter velaling to his own ostate, but we cannot admit
that in 5 motter concerning Shartukram’s estafo any right flowing from the
eversionary interest which was only inchoate and never arrived at matu-
yity ghould pass away from the actual heirs of Sarthukram to one who
could never suceced by inherilance to that estate. The consent given by
Kanhei as & minor would not operate so as to oxclude the plaintiff from
the inheritance and pass Barthulkram’s estate on the death of Kanhai, the
survivor of the two brothers, to hig heir and away from Sarthukram's
family so a5 to give XKanal's heir the power of avoiding or ratifying the
alienation, He would not be im a position to exercise his option for the
benefit of Sarthulram’'s estate, becamse it he avoided the alienation the
property would pass to the plaintiff, This shows that it would be impos-
sible to extend to this ease the principle upon twhich the Full Bench
proceeded, The alienation, therefore, 10 which the minor, Kanhaj, alone
signified his approval is, in our opinion, invalid ag against the plaintiff,

It has been next eontended that although on this ground the alienation in
respect of any share 0 which Kanhai might have a reversionary interest
might be invalid in respoet of that particular share, the share inherited by
Narain would be bound by such alienation, This wouldof course depend:
upon his statns as a major when he signified his consent, But, as has alveady
boen remarled, the lower Appellate Court has omitted to como to any finding
in this vespoct. However, if for purposes of argument we asfime thak
he was a major, the alienations even as to the share to which he was one of
the reversionary heirs at that time, eannot bo afirmed, We' have already
held to tlis effeet in second appeal No. 256, Tho result therefope is.
that the alienafions in this suit are, in our opinion, absolutely void after
the death of Bhagiruthi, and the plaintiff is entitled to a decree with costs
throughout, the decrees of the lower Courts being varied.
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is to say, they have omitted to find whether the alienation was
for legal necessiby. The case must therefore be remanded to the
lowor Appellate Cowt in order that this point may be deter-
mined ; and the Distriet Judge will deal with it according to law,
either deciding the case on the evidence on the record, or remitting
it to the firsh Cowrt,  Should it be found that the sale by Avimani
to the defendant No. 1 conveyed an absolute title in an 8-annas
shave, then it will be for the Court to consider whether the plain-
tiffs on the supplemental issue should receive a decree for a 4-annas
shave of the estabe, which would represent the share inherited by
their vendors. On the other hand, should it be found that the
sale by Avimani conveysd only the life-interest of a Hindu widow,
the plaintiffs will be entitled to a decree to recover the share mow
held by the defendant No, 1. Costs to abide the result.

Cuse remanded,
5. V. W.

Before My, Justice Pigot and Mi. Justice Gordon,

SALIMATUL-FATIMA afies BIBI HOSSAINI (onE or tae Drrey-
pantes) v, KOYLASHPOTI NARAIN SINGH (Pparntirs) A¥D
argnRs (REWATNING DIrnyDANTS).*

Registration— Reyistered document, proof of.

Meve registzation of a document is not in itself sufficient proof of its
execution.
Kristo Nath Koondoo v. Brown (1) dissented from.

Trrs was a suib to recover the sum of Rs. 2,481-10 for prinei-
pol and interest due upon a mortgage-bond dated Gth Sraban
1288 F. 8. (17th July 1881). The hond purported to have
been executed in favour of the plaintiff Koylashpoti Narain Singh
by one Ahmud Hosain as general agent of the defendant Sali-
watul-Fatima; and from the endorsement of registration, it ap-
peared thab ib had been registered by Ahmud Hossin under a
general power of attorney dated 19th August 1878, Salimatul-
Tatima, who was o purda-nashin lady, in her defence pleaded that

* Appeal from appellate decroe No. 1666 of 1888, against the dgeree
of J. F. Stevens, Esq., Judge of Gya, dated the 21st May 1888, affiyming

the decree of Bahoo Kali Prosunno Mukerjee, Subordivate Judge of Gya,
dated the 13th of September 1887,

() L L. B, 14 Cale,, 176, at p. 180,
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