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APPELLATE CIVIL.
Before Mr. Justioe Totienham end Mr. Justice O Kinealy,
1800, DEBENDRA COQOMAR ROY CHOWDHRY awp axormar (Drrms.

March 28, AN Nos. 1 axp 2) ». BROJENDRA COOMAR ROY CHOWDHRY
{(Prarvuirr) anp awornup (Derenpant No. 3).%

PROSUNNOMOYI DASY (Derexpant No. 8) ». BROJENDRA
COOMAR ROY CHOWDHRY (PrAinNTirr) AND OTHERS
, (Dzrewnaws Nos, 1 awp 2)#
Hindu Law—Will—Widow's share on partitioneRight to deprive by
Will o widow of ker share on pasrtition.
~ Ondex the Hindu Law in Bongal a person has tho right to dispose of his
property by will so as to deprive his widow of her share on partition,

Riobunmoyee Dabea Chowdlwani v. Ramlissore dchary Olowdhry (1)
followed,

Ras Coonar Rov Omowprny by his will dated 9th Magh 1981
(21st January 1875) gave, devised and hequeathed, subject to &
provision for the meintenance of the worship of an idol ond the
performance of the Doorga Pooja and certain specific bequests
thercin mentioned, all his immoveable and moveable propertios by
the 4th clause in the following terms :—¢ My third son, Dobendra
Cocmar, and my youngest son, Brojendrn Coomar, and my two
grandsons, Surendra Coomar and Jotindra Coomar, these four
persons, shall be the real heirs to my moveable and immoveahle
properties, the moneys advanced as loans, the conveyanges and
horses, and all the properties and goods and chattels that I have.”
The testator appointed his sons Debendra Coomar and Brojendrti
Coomar executors of his will, and left the entire management of
hls estate in their hands during their lifetime. The name of his

# Appeals from original decyees Nos. 171 and 231 of 1888, against f;he .
decrees of Baboo Krishna Chunder Chatterjes, Subordinate Judge of

24-Pergunnahs, dated the 20th of July 1888,
{1} 8. D A, Rep,, 18860, p. 485.
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widow Prosunnomoyi Dasi (defendant No. 3) was nowhero men-
tioned in the will, nor was there in it any provision regarding her
maintenance or residence in the testator’s dwelling-house, called
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Coomar Roy Chowdhry, the eldest, Debendva Coomar Roy Chow-
dhry, the third (defendant No. 1), and Brojendra Coomar Roy
Chowdhry, the youngest (plaintiff), and two grandsons Surendrs
Coomar Roy Chowdhry (the son of Rajendra) and Jotindra
Coomar Roy Chowdhry (defendant No. 2), who was the son of the
testator’s predeceased second son Norendra Coomar.

On 220d April 1875 probate of the will was granted to the
executors, Debendra Coomar and Rajendra Coomar, by the District
Judge of the 24-Pergunnahs,

On 11th Bhadro 1282 (26th August 1875) Surendra Coomar died
unmarried ; and the 4 annas which he took under the will descend-
od to his father Rajendra Coomar, who conveyed the same in
equal shares to the plaintiff Brojendro Coomar and to the defend-
ant Debendra Coomar by an ifrer, dated 17th Bhadro (st
Septemher 1875).  Brojendra and Dehendra thus became entitled
to o G-annag share each of the testator’s proPertiés. Rajendra died
in Aughran 1282 (November-December 1875).

On 2nd Magh 1291 (14th January 1884) the plaintiff Brojendra
Ooomar snd Debendra Coomar and Jotindra Coomar (defendanta
Nos. 1 and 2) sepazated in mess, when some moveable property
and Government seouritics forming part of the testator's estate
weve partitioned among them.

An attempt ab an amicable partition according to the above
shares of the Barakuti residence and the unpartitioned portion of
the testator’s estate fell through by reason of Prosumnomoyi Dasi
(defendent No. 8) insisting upen being made a paxty to the
partition proceedings.

On 14th September 1887 the plaintiff hronght this suit foy a
declazation of hisrights and those of Debendra and Jotindra (defend-
ants Nos. 1 and 2) and also for a deolaration whether the widow
Prosunnomoyi Dasi (defendant No. 8) was upon partition entitled to
* any shave of her hushand’s estate and for partition of the same.

Roy
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Tn his plaint the plaintiff set forth the above facts, and further
stated that Debendra and Jotindre (defendants Nos. 1 and R)
admifted that the widow was entitled fo maintenance and to suit.
able accommodation for her residence in the Barakuti house; but
denied that sho had any right upon partition to & share of the
testator’s properties, The plaintiff submitted thet wpon partition
the widow took & Hindu mother’s share end claimed a 6-annag
share himself. The widow Prosunnomoyi Dasi (defendant No. 8)
contended that, notwithstanding the will, she was entitled to a fifth
share for the estate of a Hindu mother upon partition of her
deceased husband’s estate ; that upon a true construction of the will
she was entitled to the same share; and that in any event she
was entitled to maintenance and suitable accommodation for her
residence in the Barekuti house.

The defendents Debendra and Jotindra olleged that they had
always been and were still agrecable to an amicable partition of
the Barakuti house and the unportitioned portion of the testator’s
properties, end that the proposal for an amicable partition mentioned
in the plaint fell through by reason of the conduct of the plaintift
who was instigating the widow (defendant No. 8) to claim a
mother’s shere in orderthat he might thereby decrease the shares of
the defendants and sugment his own by participating in the pro-
ceeds of the widow's share, end that the plaintiff had brought this
suit with that object. They submitted that the defendant Debendra
Coomar and the plaintiff were each entitled fo a 4-annas share
under the will and & 2-annas share under the érer of 17th Bhadro
1282 (1st Septerber 1875) executed by Rajendra Coomar, and that
the defendant Jotindra was entitléd fo the remaining 4-annas share,
under the will. They further submitted that the widow (defend-
ant No. 3) took nothing under the will, and that inasmuch as the
heirs of the testabor took not by right of inheritance, but by devise,
his widow was not entitled to a Hindu mother’s share, as she would
otherwise have been nunder the Hindu Law. They repoated their
offer to the widow of suitable maintenance and aceommodatlon for
her residence in the Barakuti house.

The Subordinate Judge was of opinion that the intention of the .
testator was to disinherit his eldest son Rajendra Coomar, and the
words in the 2nd olause of the will “My eldest son Rajéndra-
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Ooomar will have no hend in the managoment of my zemindaries, 1890
but; his son Surendra, Coomex, who is my elder grandson, will be his "
heir and will enjoy his (Rajendra Coomar’s) proper share, and Coouaz
Jotindra Coomar, who is the son and heir to my second son, deceased, GHO;];IH“
is to be regarded as being entitled to a shave of my assets equal to BRo;r:;'N .
that of his father, and will have a right to enjoy it accordingly,” ™ Coomaz
clearly, showed that the testator did mot make anmy bequest to o Rox
. . ) TTOWDHEY.

Jotindra, but simply recognized what rights he had under the
Hindu law, and that as Swrendra was not his heir, and therafors
not entitled to a share of his estate, the tostator took eare to elothe
him with the character of & donee and to give him Rajendre’s one-
fourth share. The Subordinate Judge was also of opinion that
Dehendra, Brojendra, and Jotindra being heirs, the 4th clause of
the will did not confer on them any special rights, but was o mere
recognition of existing rights; that there was mo actual gift to
them, any rate it was not expressed in. clear and unequivocal terms;
that there was nothing in the will nor was any cireumstance proved
by evidence that went o show that the intention of the testator
was to deprive his widow of her rights upon the partition of his pro-
perties by his sons and grandsons; thef there was no allegation or
proof that he disliked his wife, and the presumption was that he loved
her and would have made some provigion for her if he had willed
away his properties; and that the absence of some such provision
and the intenbion of the testator which was to be gathered from all
these circumstances favoured the widow’s contention. Accordingly
the Subordinate Judge held that the provision for the maintenance
of the worship of the idol and the performance of the Doorga
Poojah and all the bequests, including the bequest of the Barakuti
house, were valid, and that the will operated to exclude the widow
from any shave thevein. The Subordinate Judge further held that
under the 4th clause of the will Surendra fook a 4-annas share of
the residue of the testator’s properties; bub that as regards the
remaining 12-annas share which were: claimed by Debendra,
Brojendra, and Jotindra, the testator had died intestate, and thaf
the partition heing among two sons and one grandson, the widow
- was eniitled o & fourth or 8-annas share therein.

The defendants, Debendra Coomar and Jotindra Coomar, appealed
to the High Court from this decision of the Subordinate Judge in
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80 far as he held upon the construction of the 4th clause of the will
that the testator had died intestate as to the 12-nnnas share of the
residun of his estate, and that his widow Prosunnomoyi Dasi was
entitled to o fourth share thereof,

Prosunnomoyi Dasi (defendont No. 3) also appealed to the
High Court agninst this decision in so far as it excluded her from
the Burakuti dwelling-house and from the romaining one-fuurth
shore. '

The two appeals wero heard together.

Mr. J, T. Woodroffe, Dr. Rash Behary Ghose, and Baboo Jogesh
Ohunder Bey For the appellants, Dobendrn Coomar and Jotindra
Coomar (defendants Nog. 1 and 2).

Mr. Bpans and Daboo Kumini Kumar Guho for the plaintiff.
respondent, Drojendra Coomar,

The Advocate-General (Siv &. C. Paul), Baboo Nilmadlub Bose
and Baboo Bepin Belri Ghose for the respondent Prosunnomoyi
Dasi (defendant No. 8).

Mz, Woodraffe.~The testator’s sole intention was not the exclu-
sion of Rejendra, though it may have been the prominent reason
for his making the will he did. Nor do the other provisions of the
will flow out of this ntention. The view faken by the lower
Court, that the sole object of tho testator was to exclude his eldest
son Rajendre, and that the will merely provided for Ihis exclusion
and did not contain any disposition of his estate, is ill-fonnded.
The will, besides excluding Rajendra, does in fact dispose of the
estate, and gives inferest to porsons, the beneficiaries therounder,
other and different from that which they would have taken under
Hindu law, A husband has, subject to his wife’s right to main-
tenance only, full power to dispose of all his property—~Soioah
Dassi v. Bhoobun Molun Neoghy (1). T rely upon Comulmones
Dossec’s case, whieh, together with other suits and procsedings
which arose out of tho will of one Muddun Mohun Bysack, is repott-.
ed by Sir Francis Macnaghtou in his Considerations of the Hindu,
Law, original edition, pp. 77-98. In that cose, a pointed ouf..
by Bir Francis Macnaghten, Comulmonee’s claim to a shave wpon:

(1) I L. R, 15 Cale., 292,
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partition was defeated by the will of Muddun Mohun, which the
Court construed info an intention of the testator that upon a parti-
tion by his sons his widow should not be entitled to participnte as
she would otherwise have been under the Hindu law. By his
will, Muddun Mohun did in effect himself make a partition of his
property among his sons, and the will operated so 8s to make the
shares allotted to them as if it were their self-acquired property, as
in the ease of Jugmolundus Mangaldas v. Mangaldas Nathuboy (1),
where the Bombay Court held that property devised to a son was
the solf-ncquired property of the son. There being mo property
left to pertition, tho ordinary rule of Hindu law, by which a
mother is entifled to a share upon partition, did not apply in
Comulmoneg’s case. Clearly then if follows from that case that a
husbend can by will deprive his widow of ber right to have a share
upon partition between her sons.

The case of ishori Molkun Ghose v. Moni Molmn Ghose (2), on
which the other side will most probably rely, is distinguishable from
Comulmoned’s case and elgo from the present case. There the Court
held the widow was entitled to a share only because there was in
that case no bequest to the sons in the will.

As to the term “ heirs” used in the 4th clause of the will:—
The term “heirs” is not a mere statement that the person would
be entitled to succesd asin case of intestacy: so to read it would
bring in a grandson as on heir to supersede his father. The word
“heirs” has been comstrued frequently as a word of purchase—
Iooldebnarain Suhoo v, Wooma Coomaree (3), Nance Tara Natkin v.
Allarakhic  Soomar (4), Juymohandas Mungaldas v. Mangaldas
Nathuboy (1), Brickley v. Brickley (), Joitwdra Hohan Tagore
v. Ganendra Mohan Tagore (G), Jarman on Wills, pp. 74-76, The
lower Court i8 wrong in holding that, Debendra and Jotindra
" being heirs, the will does not give them emy special rights, and
therefore they take by deseent. Jotindra also gets & share subject

(1) I L. R., 10 Bom., 628.

# L L. R., 12 Cale,, 165.

8) 1 Maxsh,, 867.

(4) I L. R., 4 Bom,, 678.

() L. R, 4Eq., 216.

(6) 9B. L B, 877; L. R. 1. A, 8up, Vel,, 47.
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.

%o certain conditions, which, whether void or not, show the infention
of the testator.

Mhe lower Court is entirely wrong in holding that the testator
(ied intestate as vegards the 12-nnmes share, becauss if the tiue
construction of the 4th clause De that there is no bequest and
it is set aside or strmck oub, Rajendra would come in and elaim
o share out of the 12 annas. Then the sole intenfion (as the
lower Court calls it) of the testator of excluding Rajendra, the
eldest son, would be defeated. The will contains no express words
diginheribing him, end an heir ot law canuot bo disinherited by
negative words [ Jotindra Mokan Tagore v. Gunandra Mohan Tagore
(1)], and so if there be an intestacy with regard to sny portion of
the estate, Rajendra would not be excladed. Debondra and Jotin-
dra never refused the widow suitable maintencnee and accommoda-
tion, and are even now willing that hor maintenance should be fixed
by the Cowt in the most liberal wayit thinks fit. The plaintiff
Brojendra is supporting the mother with & view to get an addi-
tional share, becanse if the mother should get e shave it would
mean that o long as she lived he would enjoy two shaves at the
expenso of Debendrn and Jotindra. As regords the widow’s appeal
for residence in the Barakuti dwelling-house, my clients do not
contest it, bub reiterate that assent which they all along have given.

M. Bouns Lor the respondent Brojondro Coomar:—A widow can
claim a share unless excluded. In this will there is no provision
for excluding her from meintenance, and if the right to mainte-
nance remaing, all the rights incidental thereto must remain, The
widow is entitled to o share in lieu of mainfenance when the
sons inherit her hushand’s properties and partition among them-
selves. Dayabbaga, Chap.8, s. 2, verse 29,

The ddvocate-General for the respendent Prosunnomoyi Dasi.
also contended that the widow was entitled to her share; and
proceeded to argue on behalf of the widow’s right of resulenae,
but was stopped by the Court, as this right had not been eontested

by Debendra and Jotindra.

Dr. Rash Behary @hosein reply.—~The Dayabhaga, Chap. 3, 5.9
verse 29, says that fn a partitionhetwoon sons of ancestral property,
the mother is entitled to o share cqual fo a sem, but it is silent s

1) 9B. L. R, 877 ; L. B. 1. A., Sup. Vol,, 47.
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to what her shave should be when the father has given his property 1300
to his sons by will. The Dayabhaga only provides for the mother’s = "=
share upon partition in the case of an intestacy, when the sons Coomsr
take by descent; but it nowhere contemplates a easze like the OH(:)[T{VOJ;YHRY
present, whore the ftestator has in effect partitioned his property BRoJ;'N -

among his sons and grandsons, and so left no property to be ~ Cooar
Roy

ortitioned,
P v CHowDHEY.

The judgment of the High Court (Torrexmam and 0’Kmveary,
J7.) was ag follows :—

These two appeals have been instituted by the three defendants
in the original suit which was brought against them all by the
plaintiff for the partition of family property left by his father, who
died in January 1875,

The father was Raj Coomar Roy Chowdhry : the plaintiff is the
youngest son: defendant No. 1 was the third son ; defendant No. 2
is the son of Raj Coomar’s second son, who predeceased him; and
defendant No. & is Raj Coomar’s widow. The eldest son and his
son ave both dead.

The matter now in dispute arises out of the provisions of the will
of Raj Coomar, and the question is whether the widow, defendant No.
3, is entitled to any share of the estabe on the partition now sought.
The plaintiff in his plaint did not question her daim to a share, but
alleged that the defendants Nos. 1 and 2 disputed it. And these
defendants have contested it throughout the suit and appeal, while
they do not deny her ight to maintenance.

The widow herself claims n share of the estate.

The defendants Nos. 1 and 2 objected to the suit on the ground
that the plaintiff had not included the whole of the property in
~whiol they and himself were interested. This objection, overrnled
by the lower Qourt, has been put forward again in appeal, but has
not been seriously pressed. : :

Asto the subsiantial matter in dispute, the Court below held that,
as regards ome-fourfh of the estate and. ns to the whole of the
family vosidence of Rej Coomar Koy Chowdhry, the will operated
to exaludo tho widow from any share on partition; but thet as
regords the remaining three-fourths of the estate Raj Coomar died
infestate, and that the widow wus therelore vnlitled on this partition
- to have 3 annas out of the 12 annas,
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1890 Tn cne of the appeals bofore us her right to this share
DezExnzs 18 contested; and in the other appeal the widow objeots to
Cooman  being excluded from the other quarfer share of the estete
Omovmny 00d to being excluded from the family residence ocalled the
BROI%NDRA Burakuti . . s
Coomar  Probate of Raj Coomar’s will was granted to plaintiff and defend-
CH(EV?HRY. ant No. 1, two of hissons, 'We have to defermine the meaning and
effect of that document. Tt fivst recites the properties of the testa-
tor; then it recites that he had four sons, whoso names are mention-
od, and that the second son was dend, and his son a miner. It
proceeds to state that the eldest son being addicted to vice and
having left the paternal house, it was inadvisable o place any of
the property in his honds; and this fact is given as the reason
which rendered it necessary to make a will. The testator next
dedicabes & portion of this property for the worship of an idol and
for the performance of the Doorga Pooja; and then he specifically
bequeathes to his third and fourth sons and to his two grandsons,
the children of the eldest and second sons, the whole of his Barakuti
* residence with the land pertaining thereto, and to his eldest son he
gives own share in an ancestral dwelling-house. To this son he
further bequeathes a monthly allowance of Rs. 75, but he gives
the share of the estate, which would otherwise have been lis, to his
_gon Surendra Coomar, And he wills that hig third and fourth sons
and the two grandsons shall he the real heirs of all his property,
the management remaining in the hands of the two sons during
their life-time.

'We do not agree with the. conclusion arnved ab by the Subor-
dinate Judge that there iy any case of intestacy arising upon
this will. The object that the testator had before his mind was
to deprive his eldest son of his inheritance, and if, as the Sub-
ordinate Judge says, there is no bequest in the 4th paragraph
of the will, the result would be that the desire of the testator to
deprive his eldest son of the property would have failed. We think
that the plain reading of that paragraph is that the third son,
Debendra Coomar, and the youngest son, Brojendra Coomar, and.
the two grandsons, Swendra Coomar and Jotindra Coomar, Bhﬂ']l

be his successors to all his moveable and immoveable propertios, and
that no intestacy hos ensued.
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In regard to the other question, viz., whether the lady has axight 1890
fo a share on partition, we are inclined to think that the opinion 75—

expressed by the Judge in the Cow? below in yegord to the other Cooasr
oY

share is correct. CEowbmEY
In the oase of Bhoobwmnoyee Dabes Chowdhrani v. Ramkissors 2.
Brosexpza

Acharj Chowdlivy (1), the right of o Hindu in Bengal to make ~Cooaus
o will offecting his properby was discussed, end it was decided, in CHOVR;IOJ?IEY.
conformity with the reforence from the Judges of the Supreme
Court in 1886, that in Bengal o widow has no indefensible vested
right in the property left by her husband, though she has by virtue
of her marringe & right, if all the property be willed away, to
maintenance.

Tt thevefore appenrs clear to us, following that decision, thab
if the testator in this case intended to will away his property so
ag to deprive the widow of her sharo on partition, he had poerfect
power to do so.

The intention of the testator is to be gathersd from the will, and
in that he gave Debendra Coomar and Brojendra Coomar, who ave

hig heirs, the same interest as he gave to Surendra Coomar end
* Jotindra Coomar, who could not suceeed by the will to any interest
in the property. We think, therefors, that the estato or interest
given to ench of these was the same, and thab the inberest was an
out-and-out interest unclogged and unfettersd by any othor devise.

The conglusion that we arrive ab, thevefore, is that as regards this
property the lady is not in a position to claim, as of right, under
the Windu law o shore in the partition of this property. If that
were 80, the grandsons, Surendra Coomar and Jotindra Coomar,
instead of receiving one-fowrth of the property devised, would be
only entitled to ene-fitth. This, we think, is clearly opposed to the
intention of the festator as portrayed in the will. Bub though we
are unable to give the widow-appellant the relief she asks, we can
and do declare that she is entitled fo suifable accommodation in
her late hesband’s dwelling-house, the Barakuti. And this must
ke provided for her when the partifion is made, .

All parties admit that she is entitled to maintenance, and i will
be for them to consider whether this should take the form of a

(1) 8. D, A Rep., 1860, . 485,
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maney allowance, or whether & portion of the landed property be
assigned to her for her lifs in liou of maintenance.

The result is that the appeal of the defendants Nos, 1 and 2
succeeds to the extent of reversing the lower Court’s finding that
as to three-fourths of the estate of Rej Coomar Chowdhry there was
intestacy, and its order that the widow obtain 3-16ths share on
partition be set aside.

The widow’s appeal must be dismissed, excepting only that she
is to get suitable accommodation assigned to her in the Barakuti.

The plaintifi-respondent will pay the costs of appellants.

Appeal 171 allowed in part,
Appeal 231 dismissed.
¢ D, P,

- Before My, Justice Prinsep and Mr. Justice Bampini,

RADHA SHYAM SIRCAR (Prainmer No, 1) oo JOY RAM SENA.
PATI anp ormers (Derenpants) ANp ormERs (Pratwmrrrs Nos, 2
AND B).%®

Hindu Low—Alienation—Alienation by Hindu widow of o portion of her
estate with consent of some of the reversioners——Suit by other rever
sioners to set aside alienation.

The principle enunciated by the Full Boneh in the ease of Nobokishore

Sarma Roy v. Hart Nath Serme Roy (1) is not applicable to a case
where some onty of the reversioners have consented to an alienation by

. the widow, and where therefore ouly a portion of the widow’s estate has

been alienated.

I this case the plaintiffs alleged that the zeminderi of mouzsh
Pandia helonged to one Joy Narin Ghose who died, leaving a
widow, named Avimani Dasi, and that Avimani Dasi succeedsd to
the property as his heiress, and remained in possession thereof
till the 18th November 1834, when her denth tock place; thet
the defendants Nos. 2, 8, 4, and 5 were at the timeé of her
death the only reversionary heirs of her hushand slive, and as’

* Appeal from appellate deoree No. 269 of 1889, sgainst the deeres of

. ¥. B, Worgan, Esg., Judge of Cuttack, dated the 18th of December 1888,

affirming the docree of Baboo Radha Krishno Sen, Subordinate Judge of
Cuttack, dated the jth of January 1887.

(1) L L R., 10 Cale, 1102,



