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It is contonded in showing cause that the order is xight, that

875

1880

the Collector acting under the sections referred to is & “ Cowrt ™ Ry smoonuns

within the meaning of section 195 of the Procedure Code, and that
sanction for the prosecution is necessary.

The word “Cowt” is not defined in the Criminal Procedure
Oods, and it certainly has a wider meaning than a Court of Justice
a9 defined in the Penal Code. Having regard to the obvious
purpose for which section 195 was enacted, we think that the
widest possible meaning should be given to the word «(Court” as
therein mentioned, and that it would include & tribunal empowered
to deal with a partioular mefter and authorised fo receive
evidence bearing on that matter in order to enable it to arrive at a
determination.

In the sections of the Tenancy Act referred to, the Qollector is
empowered to do certain things, some of which may involve the
determination of the proportion in which the crop is to be divided,
and hig order is enforceable by a Civil Cowt ag o decree. e is
directed to give the parties an opportunity of being heard, and
to make such enquivy (if any) &s he thinks necessary. One mode
of making an enquiry is certainly to take evidence. We think
therefore that he iy authoriged fo fake evidence and come to a
decision on the matters with which he is empowered to deal; that
this brings him within the broad definition of a Cowt; and that
sanction for the prosecution was necessary.

The rule is therefore discharged.

H T. H : Bule discharged,

PRIVY COUNCIL.

. HEMANTA KUMARI DEBIL (Praryrrer) . BROJENDRO
KISHORE ROY CHOWDHRY (DurExpant)

[On appeal from the High Court at Caloutta].

Seeond appeal®~Ground of second appeal—Civil Procedure Code. s B84
Substantial error in a First Appellate Court's finding without any ol
denee to support it.

The Court of first instance dismsissed the suit upon the ground that the

vight, which i was brought to establish, had been faken away by 2
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compromise, entered into by a guardian on behalf of an infant party to former
proceedings. This wasreversed by the first Appellate Court, which decreed
the elaim, holding it wnaffected by the compromise, on the ground that the
latter was, in fact, contrary to the interests of the infant. The High Court,
on # second appeal, seb aside this finding, thers having heen no proof thet
the compromise was to the infant’s detriment, and affvmed the decree of
the first Court.

Held, that the High Court rightly reversed the decres of the firsy
Appellate Court ; the above finding, withoul any evidence to support it,
being » substantial error in the proceedings, and good ground of second
appeal within the meaning of section 684, sub-section (c), of the Civil
Procedure Code.

Arprar from a decree (Gth August 1880), of the High Court,
reversing a decree (80th March 1885) of the Subordinate Judge of
Mymensingh.

The suit out of which this appeal arose was brought by the
appellant’s late hushand, Rajah Jotendra Narain Roy, who died
pending this litigation, through his late mother Maharani Suvat
Sunderi Debi, who died in 1888, He claimed enhancoment of the
rent, upon notice duly given, of a taluk within his zemindari,
Pukhoris Jainsahi; and the question was whether he was not
precluded from enhancing the rent Dy the effect of o rygfunama or
deed of compromise, entered into in August 1825 between hi
great-grandmother, Rani Bhubanmoyi Debi, and the defendant’s
predecessors in estate.

The Court of first instance having held that the compromise
barred enhancement, the fixst Appellate Court held that it did nof,
inesmuch as it had been entered into, as the Court found, against
the interests of the infant in regard to ephancement. But this
finding, on a second appeal to the High Court, wos not main-.
tained, and the decision of the first Appellate Court was reversed,
The question on this appeal was whether this was correct.

The ecircumstances under which the deed of compromise of
1825 was exeeuted are stated in their Lordships’ judgment.

_ The Divisional Bench of the High Cowt (Mrrren and Grane,
Jd.) reversed the decres of the District Judge, and dismissed
the plaintift’s suit, holding that it had been finally decided by.
the Sudder Court in 1856 in previous litigation between the'
plaintift’s grandfather, Harendra Nazain Roy, who sued after the
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death of his adoptive mother, Rani Bhubanmoyi, to set aside the
yaffaname in question, and the present respondent’s predecessors,
that Reni Bhubanmoyi hod executed it as his guardian, and that
the District Judge should not have allowed that questlon to be
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plthough the dismissal of the suit of Harendva Narein Roy,
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under section 1, Act XXIX of 1841, did not preclude a frogh CHEOWPHIT:

suit, still if any such suit be brought, the parties would be hound
by the decision of the Sudder Dewani Adawlub so far as it de-
dided any material issus. It was decided hy that Court that this
raffanama wes excouted by Rani Bhubanmoyi as the guardian
of Harendra Narain Roy. That decision is final, The Distriet
Judge in this case is in error in re-opening that question. We
ust, therefors, take it that the refanams was executed by Rani
Bhubanmoyi as the guardion of Harendra Narain Roy. We find,
also, that the same rent fixed by the reffuntme hag been received
by successive owners of the zemindari for about fifty-seven years.
We furthor find that since the last suit for enhancement was
dismissed. in 1858, no attempt was made torepudiate the reffarama
till 1882, Under these eircumstances, following the principle
laid down in the case of Hunooman Peishad Pandey v. Munvaj
Koonweree (1), we think that, having regardto the circumstances set
forth above, a very heavy onus lies upon the plaintiff fo establish
thet the sqfaname in the langnage of the Sudder Dewani
Adawlut used in their judgment of the year 1846, was ¢ dearly
and unmistakably ”’ to the defriment of Harendra Narain Roy.
But this onus hag not heen discharged by the plaintiff, The Dis-
triot Judge upon this point refers only to the decres of 1851, passed
in favour of the owner of the 4-annas share of the zemindari.
But that decree, which was passed in 1851, has no bearing upon
the question whether the rqffanama executed in the yesr 1825 was
clearly and ,unmistakably to the detriment of Harendrs Narain
Roy, Being, therefore, of opinion that the raffumama is binding
upon the plaintiff, we reverse the decrses of the Lower Appellate
Cowt in all theso eases, and dismiss the plaintiff’s suit with
costs in all the Courts.” 4 )

(1) 6 Moore’s L. A, 893,
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Mr. R. 7, Doyne and Mr. J. D. Mayne, for the appellant,
argued that the rafimame, es converting into a permanent lease
with rent never to be raised, a tonure which wag till then subject
to an enhanceable vent, was on the face of it confrary to the in-
terests of the infant Harendra Narain Roy, It deprived him of
his statutory right to enhance, and was not binding upon him or
upon his successor the present plaintiff.  The Districh Judge's
judgment to this effect had regard to the evidence generally. As
to the guardian’s power they referred to—IHunooman Perstad Pan-
dey v Muawray Koomeeree (1), Lolla Bunseedhur v. Bindesserce Dult
Sing (2). As tothe right of enhancement, reference was mads
to Bamasoonderee Dossee v, Radluks Chowdhrain (3).

Mz, J. H. 4. Branson and My, W. 4. Hunter, for the respond-
ent, supporied the judgment of the High Court. It had not heen
shown to be beyond the powers of Bhubaneswari os guardian, or
to be detrimental to the minor’s interests, in the then existing cir-
cumstances, for her to have compromised the Litigation in 1825,
Also tho predecessors in title of the appellant, by receiving rent in
accordance with the compromise from the time when it was exe-
cuted down to 1882, showed that they acquiesced in if. That the
plaintiff had not discharged the onms upon him had been rightly
found.

In regard to the widow’s powers as gumdi&n, they referred to
Watson & Co. v. Shamlal Mitter (4), Hari Saran Maitra v, Bhy-
beneswari Debi (5), On the right fo enhance—Hurronath Boy v.
Gobind Chunder Dutt (6).

Mzr. B. 7. Doyne replied.

Their Lordships’ judgment was delivered by :—

Stz R. Covom.~This is an appeal from o decres of the High
Court ut; Caleutta in a suit for enhancement of the rent of & taluk
which was instituted in July 1882, The plaintiff is entitled to a
10-annas share of the zemindari on which the taluk was depend-
ent ; and another person is entitled to a 4-annag share.

(1) 6 Moore’s 1. A., 393.
{2) 10 Moore’s 1. A., 454 at p. 459, ‘
(8} 18 Moore’s I. A, 248; 4B. 1. R., P. O, 8.
{(4) L. R, 14 L A,, 178; L. L, R.. 15 Calo., 8.
5) In R., 16 I. A, 195 ; 1. L. R., 16 Calc., 40
(6) LR, 21 A, 198; 16 B.L.R., 120.
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The only ground of defence which it is necessary now to notice
is that o deed of compromise was executed in Angust 1825, by
virtue of which the defendants allege that the yent of the taluk
was permanently settled. Thet deed was executed by Rani
Bhubanmoyi Debi, who was the widow of Raeja Juggnt Narain, to
whom the property had belonged, and who had adopted, before
the execution of the deed, Flarendra Narain Roy, the grandfather
of the plaintiff.

The circumstances wnder which this deed of complomme was
esecuted are these. Some time before March 1828, o suit was
brought by Rani Bhubanmoyi Debi and Krishen Indra Narsin
Rai, the owner of the other 4-unnas of the zemindari, for en-
hancement of the rent of the taluk; and the defence set up to that
suit by the ancestors of the present defendants was that the
mouzahs had been granted fo them in permanent mokurrari, and
that the rent was not Liable to be enhanced. The suit was brought
in the zilleh eowt, and & decree was made in favour of the
pleintiffs, deciding that the rent was liable to be enhanced,
and that if the defendants did not pay the vent demanded, the
mehals in dispute should be mensured according to the hastbud
Jarid stated by the plaintiffs, and the jumma be assessed therson.
An appeal from this decree to the Civil Appellate Court was dis-
missed on the 11th May 1824. In that state of things the deed of
compromise was made in August 1825, It was addressed to
Joygobind Mozumdar, the ancestor of the defendants, and was
executed by Rdni Bhubanmoyi ; it states that the defendants were
paying the annual istimrari venb of Rs. 399 odd, with progressive

incvease added ; that, on appeal to the court of the zillah, and the

Provincial Cowrt ab Jehangirnuggur, a decree . was passed for
measurement and asoertainment of gross rents, apd that for
amicably settling with the defendants for an inorease in the vent,
the rent was fixed at gicca Ris. 600 including the old yemt. The
balance peyable by the defendants affer cerfain nemed dedue-
tions on account of their share was fixed in perpetuity. The
defendants also presented a petition to the Cowrt, saying that they
agsented to that compromise.
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and then a suif was again brought for enhancement ofrent, That
pased through various stages of appeal umtil it reached the
Sudder Qowrt., In the judgment of two of the Judges of the
Sudder Court (three being present) it is stated that Rani Bhuban.
moyi executed & deed of compromise, and from that time wup o
tho period of the adopted son Harondrs Narain Roy attaining his
majority, the rent was eollected according to the deed of compro-
mise, and after that time until the institution of that suif in 1853,
They then say :—* Under these circumstances we are of opinion
thet the Rejah is hound by the act of his mother done in 1232 as
his guardien, and ncquiesced in by him since he reached his
majority, unless he ean show that itwas domein contravention
of her duty to him as his guardian : in other words until he can
show with refersnce to the circumstonces under which, and
ta the then aspabilitics of the tenure regarding which, the compro-
mise was made, that such compromise was elearly and unmistakably

- tohis detriment.”” There iy & clear finding by the Sudder Court

upon the question whether Rani Bhubanmoyi was acting as
guardian when she signed this deed of compromise thati she was
s0 acting, Tt must therefore now be taken thetshe did it as
guardian,

The civoumstances existing at the time of the compromise must
next be considered. Tho parties were litigating not merely as to
whether the rent was of the proper amount, or ought to be
enhanced, bub the defendants were contending thet they hed e
porpetual tenure at o then fixed rent, and this was o settlement
which was to put an end to the litigation, and which would also
prevent the expense and dolay, and the uncertainty of the result
which was dependent upon the investigntion that the Court had
ordered to decide what the amount of rent, if it were to be
enhanced, should be, Apparently it is & compromise which it
cannot be said would not be beneficial to the infant, the adopted
gon, but is one which might fairly and natui*u,lly be tome to ag
puting an end tothe litigation and deciding once forall the
matter which wes in dispute hetween the parties ; hecause it
must ot be forgotten that although there had been & dected
effirmed on appeal that the tent was liable to be enhanced, thet
was subject to & further appesl, and the oase might have been
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carried further by the defendants if this compromise had not 1850
been entered into. e
The first Cowrt before which the present suit came held that KBMARI
BI

the compromise was binding and dismissed the suit. It then ",
went by appeal to the District Judge, who reversed that decres Bﬁc{ngﬁgggo

and held that the compromise was not binding ; it then ocame  Roy
before the High Court by what is called a second appesl, or an Crowpmsz.
appeal from an appellate decree, and asthe High Court in its
judgment states what the judgment of the District Judge was
it will be convenient to refer to the judgment of the High Court.
They say, “ We are of opinion thet although the dismissal of
the suit of Harendra Narain Roy, under section 1, Aet XXIX
of 18417 (meaning the dismissal of the suit which was brought
in 1854, and which was finally dismissed, after being remanded
to the Lower Courts for further hearing, on sccount of the non-
appearance of both of the parties) “ did not preclude o fresh suif,
still it any such suit be brought, the parties would be bound by
the decision of the Sudder Dewani Adawlut so far as it decided
any material issue. The District Judge in this case isin error
in re-opening that question. We must therefore take it that
the rqffaname (doed of compromise) was executed by Rani
Bhubanmoyi as the guardian of Herendra Narein Roy. We
find also that the same rent fixed by the rqffumams has heen
received by successive owners of the zemindari for about 57
years. We further find thet sinee the last suit for enhance-
ment was dismissed in 18568, no atbempt was made to repudiate
the raffanamas i1 1882.”° Then they speak of the principle
laid down in the case of Hunooman Pershad Pandey v. Munraj
Koonweree (1); and go on fto say that the Distriet Judge
upon the question whether the compromise was beneficial or
not to the adopted son “ refers omly to the decree of 1851
possed in favour of the owner of the 4-anmas share of the
zernindari.e But that deeres which was passed in 1851 heg no
bearing upon the question whether the rafanama executed in the
year 1825 was -clearly and unmistakably to the detriment of
Harendra Narain Roy.” Now the decroe in 1851 was obtained
by the Government, after there had been & purchase at a sale for
(1) 6 Moore's I, A,, 893.
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arvenrs of revenue not paid by the owner of the 4-annas share,
and the District Judge appesrs to have been in error in treating
that as & decree passed in favour of the owner of the 4-anmas share,
The Government wes in a different position from thet in which
the owner of the 4-annas share would be, and there is no evidence
in the case upon which the District Judge could found his judg-
ment reversing the decree of the first Cowrt, and deciding that this
compromise was nob beneflainl to the adopted son, an infant ab the
timo it was made, When the judgments come to be looked af,
it appears that he has rovorsed the decree of the fivst Court in the
absence of any evidence—oertainly in the absence of any evidence
upon which he might reasonably come to the conclusion that the
deed of compromise was not for the benefit of the adopted som.
This appears to be a case in which undoer the provision of the law
that there is & second appeal where there has been o substantial
ervor or defect in the procedure of the Lower Court, the High
Comt was right in reversing the decree of the District Judge and
leaving, as it did, the decres of the first Court——which held that
the deed of compromise was a binding one, and therefore the suit
for the enhancement of rent ought to be dismissed—to stand,

Their Lordships will thereforo humbly advise Her Majesty to
dismiss this appeal, and to affirm the decree of the High Cowt.
The appellant will pay the costs.

‘ Appeal dismissed.
Solicitors for the appellant : Messts, T, L. Wilson & Co.

Solicitors for the respondent : Messts, Neish § Iowel,
¢. B

RAM LAL (Pramnrrre) . MEHDI HUSAIN Axp oTEERs
(DEPENDANTS),

[On appeal from the Cowrt of the Judicial Commissioner of
Oudh.]
Privy Council, practice of —Findings of fact~— Concurrent findings
’ by two Courts. |

The ugunl course of not disturbing ‘concurrent findings of fact may bé
followed, notwithstonding that a part of the evidence in the suit has nob
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