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1800 the person who performed the Sradha end set the animal at liberty,
TP and he Tegards it as & moral duty to feed it afber it hos been sef; at
OV
U onR liberty.
BsmNyan

" Tven if it be true that the villagers do not nse the bull for
_Hmr hyesding purposes without asking permission of the Rajbexi peopls,
MONDAZ 1 4hinle this is only a mafter of cowtesy on thoir part, and ought

not to he construed as evidence of any property inthe animal
remaining in those who set him af large.

Tn support of the 5th conclusion at which T have arrived, I rely
upon Mr. Kilby’s argument which I have summaxrised above, and
to which I havencthingto add. Tam therefore of opinion that the
rule should he discharged.

- Macrxenson, J.—1T agree and would discharge the rule.

T, H. : Rule discharged.

CRIMINAL APPELAL.

Before Mr. Justice Macplerson and Mr. Justice Hill.

" 1890 JAT NARAYAN RAI ». THE QUEEN-EMI’RESS.*

April 22, Confession—Criminal Procedure Code (det X of 1882), sections 164, 3644; and
633— Fuidence Aet (I of 1872), section 91—Examination of accused —
Defect in confession—Conjfession not recorded in language in which it
is given, admissibility of in evidence,

An neeused, when in custody, made a confession to & Neputy Magistrate,
in the presence of a Sub-Inspector, and during an invesligatiom heing held
into a ease of murder, under Lhe provisions of chapter X1V of the Criminal
Procedure Code. The confession was recorded by the Deputy Magistrate
in English, though made in Hindi, which the Deputy Magistrate perfectly
well understood and could wrile. It purported to have been recorded under
the provisions of section 164, and was in reply to one question which was
set out. The record bore the signatures of the aceused and of the Deputy
Magistrate, as well as the certificate as required by the section, It occupled
ahout five pages of fonlseap. At the trinl the Sessions Judge excluded this
confession on the ground thatf, not having been recorded in the language in
which it was made, and there being no reason why it should not have been
50 recorded, the document was inadmissible in evidence. e, however, called
the Deputy Magistrate a8 a witness and admitted in evidence Tue simement
a8 t0 what-the aceused told him. This evidenee, which ceenpied culy u few

* Criminal appeal No. 223 of 1890 against the order passed by A. v’
"Brett, Esq.. Sessions Judge of Tirhoot, dated the 30th of January 1890.
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lines, was to the effect thab the accused told him he had committed the
murder, and on this evidence alone the aceused was convicted, On appeal—

Held ihutthepwwswns of section 164 vead with section 364 ave imperative
as Lo the language in which a confession is to be recorded, and that section
533 does not contemplate or provide for any nos-compliance with the law
in this respeet, and that, therefore, ns it was not impracticable to record the
confession in Hindi, the Sessions Judge was right in refusing to admit the
document in evidence.

Held turther that {he Sessions Judge erred in admitting the oral evidence

of 'the Deputy Magmtrate as to what the accused told him, as, secing (hat

Lie was acting under the provisions of section 164 of the Criminal 'rocedure
Code, the confession was matter whicl was required by law (o be reduced
to the form of a document, and therefore, under section 91 of the Rvideuce
Act, no evidence could be given in proof of such malter except the document,
where, as in this case, it was in existonee and fortheoming.

Held also, that as the defects in the record could not he eured under
seetion £83 of the Criminal Procedure Code, and no secondary evidence
could be given, no proof of the confession could be given, and the aceused
must be avquitted.

Tae prisonet, Jai Narayan Rai, was charged with the murder of
one Mahabir under the following circumstances. It appesred that
in the month of September 1889 there had besn some rioting going
on in the village of Patuba, and during one of these riots & man
named Soorji, who was the father of Jai Norayan Rei, was killed, A
charge was preferred agninst several persons, including Mahabir, in
respect of this riot, and they were eommittod for trial on that
charge. During the investigation of thet case, it appesred thab
Mahabir had stated that he hed dealt Soorji e blow on the head
which had killed him. After the committal, Mahabir was releaged
on bail by the Sessions Judge, and the night following his release
he was killed when he was asleep in the verandah of his house, &
deep gash hbeing found in his throat, which, in the opinion of the
Civil Surgeon, must have caused death very rapidly and prevented
‘him ever speaking after it had been inflicted. Tt was alleged that
the ocourrends took place on the night of the 21st October. Onthe
morning of the 22nd information was sent to the thana, and &
Sub-Inspector proceeded to investigate the case. It seemed that the
prisoner was suspected of the crime, and in the afternoon o Sub-
Deputy Magistrate, who had been sent out by the Subdivisional
Officer, arrived at the village and recorded a contession mades by
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1890 the prisoner. The circumstances under and manner in which the
T Nanizsy confession was recorded ave fully statedinthe judgmentof the High
Ra Qourt. The day following the prisoner was taken. before a Meagis-
Quewy. trate of the flst class and o further statement made by him was
Buenuss.  pogorded, which purported fo have boen faken under section 164 of
the Criminal Procedure Code. This stetement was in reply to
questions put by the Magistrate, and was s follows :— 0. “Did you
make the statement you made yesterday before the Sub-Deputy
Magistrate of your own free will”? 4. “Yes, of my own free
will, and it is corvoct.,” Q. “Did any ome teach you anything”?
A. “No; no one taught me anything.” Both the confession and
the statement before the Magistrate wore recorded in the Fnglish
language, and contained the memorandum signed by the respective
Magistrates, who recorded them in the form required by section
164. The prisoner was committed for trial on the charge of
muxder, and at the frial the prosecution called several witnesses
and tendered these statements made by the prisoner. The
ovidence given by witnesses who sought to connect the prisoner
with the crime was dishelieved by the Judge, and the above glate-
ments were held by him fo be inadmissible in evidencs, He,
however, called the Sub-Deputy Magistrate and recorded his
evidence, which will be found in full in the judgment of the High
Court. He also called the Joint-Magistrate and recorded his
evidence as to the circumstances under which he recorded the
statement seb out above. The Joinf-Magistrate deposed that
when he recorded the statement he had the confession seid to have
been made to the Sub-Doputy Magistrate before hLim, but that
he probably did not read it over to the prisoner. One of the
Agsessors found the prisoner guilly and the other considered he
ought to be acquibted. The Sessions Judge agreed with the
verdict of the former, and convicted the prisoner and sentenced him

to trangportation for life. :

The material portion of his judgment was as Eoﬂows —

“ The Government Pleader has put into the box & number of witnesses
sent up by the committing officer (Narghoon being the prineipal witness),
who say that the prisoner was scen just after ho had struck the blow (with
a chopper called “ghavasa *), that he was pursued and seized, but got away ‘
by struggling and escaped by threats, In putting his case, however, he
did not rely on. this evidence, And he was quite right not fo do so.
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Narghoon's story will not it in with Ghina's, and I have no manner of doubt
that the whole of this direct evidence is manufactured. I believe that the
murderer, whoeyer he was, got elear off without any sort of detectien, and
that the denunciation of the prisoner was grounded on mere suspicion.
The determination of the case turns entirely on the prisoner’s confession,
and upfortunately the Sub-Deputy Magisirate has not followcd the pro-
cedure laid down by law. He has recorded the confession in English
{though he himself can write Hindi), and I have therefors been abliged to
rule that the record is inadmissible. The prisoner was taken o the Sub-
divisional Officer himsell next day (28vd), and was stil in a confessing
mood, but curiousky enongh the apportunity of rectifying the Sub.Depuly
Magistrate's ervor was not seized, and all that was asked of ‘the prisoner
was whether he had made the ‘“yesterday’s” statement of his own free
will and without dictation, Tho Joint-Magistrate did not apparently even
read over the confession to him (see his evidence), On the 11th November
the prisoner told the Joint-Magistrate that he had been ‘compelled by
blows’ by the police, who threatened to dishononr him, To this Court he
does not allege that he was Deaten (an aceusalion that he could hardly
support), but he says that the police threatened to tie im and his wife
and mother together. This procedure, I take it, would be considered
very dishonouring. \

“ As I pul it 1o the assessors, the problem before us is to consider whether
the prisomer, in telling the Sub-Deputy Magistrate that he killed Mahabir,
was speaking the truth or was lying, One assessor is salisfied that he was
telling the fruth and the otheris doubtful. I cntively agree with the
former assessar. The prisoner’s contention that he was bullied into cone
fessing is manifestly a conventional plea. That he told the Depaty Magis-
trale that he killed Mahabir is proved to demonstration both by the
evidence of that officer and the evidence of the Joint-Magistrate, as well
as by the prisoner’s own statements and pleas. That he was telling the
truth when he said so, T have no doubt whatever.

“ Then how doeg the matter stand? It is quife true that we cannot
accept the record which purports to have been made under scetion 164,
Criminal Code Procedure, by the Deputy Magistrate, and the vceord made
by the Joint-Magistrate does noti carry us further, but the position is only
thereby veduced to this, thap it is the same as if no record had been made,
and that the Depuly Magistrate had come into the box and said ‘the
prisonor told me he killed Mahahir, but I {id not, write down what he had
said.” Is this ‘ evidence * that the prisoner killed Mahabir? I have no
hesitation in saying that it is. The definition of ‘evidence’ in At of
1872 is as follows :~"Evidence means and includes all statements which
the Court permits.or reguires to be made before it by wituesses in relation
to matters of fact under enguiry, &c’ To put-it in ancther way,
“evidence” means (infer alig) words spoken in order to convince the Court
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of the existence of facls, I do mot think any rensonable man will deny
that i A tells a cowrt that B told him he had killed C, A docs 0 in order

JarNapavan to convinue ihe Court of the exislence of the fact that B did kill C. This is
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the case here.

©As 1 am satisfied that the prisoner told the truth when he told the
Deputy Mugistrate that he killed Mahabir, T am satisfied that the prisoner
did kil Mahabir; and what I have said above will show that I am %o
sutisfied on ¢ evidence.

The prisoner appealed to the High Court against the conviction
and sentence, the main ground heing that the Sessions Judge should
not have admitted the evidence given by the Sub-Deputy Magis-
trate after holding that tho confession itselfl was inadmissible,

Baboo Durga Mohun Dass (for Baboo Umbica Churn Bose) for
the appellant.

The Deputy Legal Remembrancer (Oftg., Mr. Leith) for the Crown.

The nature of the arguments appears sufliciently from the
judgment of the High Court (Macemzrson and Iy, JJ.), which
was as follows:—

The prisoner has been convicted of the murder of Mahahir Rai
on the evidence of a Sub-Deputy Magistrate who deposes to a
confession which the prisoner mede. His evidence is this—*He
(the prisoner) told me that he had killed a man named Mahabir,
becanse Mahabir had admitted to the Magistrate that he had killed
his (the prisoner’s) father Suroop. He snid ho had out the throat of
Mahahir in the night with o gharase os he slept on a bed. He
pointed out the gharase, which lay on the ground in front of him.”

There is no other proof against the prisoner, as the direct
evidence which implicatod him was dishelieved by the Judge, who
says it was not relied on by the prosecution, that he has no men-
ner of doubt it is menufactured, and that the murderer, whoever he
was, gob clear off without any sort of detection, the prisoner being
afterwards denounced on mere suspicion. There is, however,
evidence that the prisoner’s father had been killed in a riot which.
took place some time previously, and that Mahabir, who with others
had been committed to the Sessions on & charge of being concerned
in it, had stated that he had inflicted the wound which caused his
death. Thet case was still pending in the Sessions Court; and
Mehabir and the other accused had been released on hail. The
confession to which the Sub-Deputy Magistrate speaks was recorded
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by him under the provisions of section 164 of the Criminal 1890
Procedure Code, hut the recorded confession was rejected by the N zavan
Judge on the ground that the provisions of that section read with l{u
section 564 asto the manner of vecording it had not been complied anmv
with, and that it was therefore inadmissille. The Judge in reject- Bupness,
ing the recorded confession treats it as if it had never Deen mads
and was not in existence. “TThe position (he says) is only there-
by reduced to this, that it is the same as if no record had been made
end thatthe Deputy Magistrate had come into the Lox and said
‘the prisoner told me that he had killed Mohalir, but I did not
write down what he had said.” ”  He then comes to the conclusion
thet the eonfession deposed to by the Deputy Magistrate is frue
and sufficiently proved.
It is contended for the prisoner that if the recorded confession
i rejected and put aside, oral evidence is inadmissible to prove that
he did confess. 'We think the contention is correch, and that the
only confession (if any) which can be proved against the prisoner
is the confession which was recorded under section 164 of the
Procedure Code.
There can be no doubt that the Deputy Magistrate was acting
under section 164, At the time when the confession was made,
the police had commenced an investigation under chapter XIV of
the Procedure Code, the prisoner was in their custody, the
confession was recorded in the presence of the Sub-Inspector, and
the Deputy Megistrate purported o act under section 164, That -
section, which is part of chapter XTIV, provides that when a
confession is made to & Magistrate under such circumstances,
the confession shall be recorded and signed in a specified manner.
It is therefore a matter which is required by law to be reduced
to the form of 2 document; and under section 91 of the Evidence
Act, the ouly evidence which eould be given in proof of such
matter 18 the document itée]f for, as this is forthcoming, there
is of course no question of secondary evidence.
Section 533 of the Criminal Procedure Code modifies, howeyer,
as regards confessions, section 91 of the Rvidence Act. It provides
that when, on {he tender of & confession recorded under section
164, it is found that the provisions of that section and of section
864 have not been fully complied with, the Court shall take
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1800 evidence that the accused person duly made the statement recorded.
JiiNamszay That section does not authorise the Couxt to proceed as if theve had

Rt bheen no recoxded confession, or to treat such confession as non-
Q,U:.EN- existent: 1t olearly means that the evidence which is to be taken
Bueunss. gh01] he evidence that the acensed person duly made the particular

confession which was vecorded and tendered. If, therefore, a
Jdocument framed under section 104 of the Procedure Code 1is
inadmissible owing to a non-complianee with the provisions of the
law, the Cowrt must proceed under section 833, if the defects are
cuzed. by the provisions of that section. IE they are not eured, no
proof of the cunfession can be given.

The Judge dees not profess to have acted undor section 583: he
makes no allusion to if, bubt apparently considers that the defosts
in the record of the confession are not cured by it. o has in
offect, however, admitted oral evidence of o matter which is vequired
by law to be reduced to the form of o document, although he
rejected that document when it was tendered. The Deputy
Magistrate does not, it is true, profess to speak to the contents of
the document, hut there is no pretence for saying that he spoke fo
any other confession than that which was made fo him on the
22nd Qctober, and which he recorded under section 164, The
courge which the Judgo has followed seems to us not only without
authority of law, bub opposed to the law as it is in this country.
‘We might also point out the great danger abtending it. The
recorded confession, which the Legislature has attempted to safe-
guard in every possible way so as to make it a perfect record of
all that the prisoner did say, covers five pages of foolscap. The
confession as spoken to' by the Deputy Magistrate covers four or
five lines, The former may or may not amount to a confession :
no one can say without reading the whole of it Yet it is not to be
locked at, and the Deputy Magistrate’s condensed version of it
possibly for all tha is known an erroneops version, is to be aceepted. ‘

On this part of the case we have no doubt. Dub we have
asspmed so far that the Judge was right in holding that the
defects which made the document inadmissible were not cured by
the provisions of ssction 533 of the Procedure Code. He can
hardly have overlooked that section, and we must take it that this
wag what he infended to find, although ho dves not expressly
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say so. The question whether he was right in this conclusionisa 1890
much more difficult one. It does nob arise on the appeal of the J, N, rresx
prisoner, Who, if he can get 1id of the admitted evidence, is of l:).u
course content to accept the Judge's decision as to the excluded quupy.
portion; but the case is Defore us as a whole, and we think we Eypauss.
st deal with it.

The confessicn which was recorded under section 164 and ten-
dered in evidence is writfen cntirely in Fnglish. There is only
one question “Did you kill Mohahir Rai ?”  Then follows a long
statement covering five pages of foolseap paper. The record bears
the signature of the prisoner and of the Deputy Magistrate, and
has attached to it the certificato prescribed by section 164, which is
also signed by the Deputy Magishate. The statement purports,
however, on its face to be mads on solemn affivmation. The first
pageis written on the form furnished for the depositions of wit-
nesses, bub ib may be there was an omissien to sfike out the
words inappropriate to the examination of an acoused person or -
to & confession, although it is singular that while the word “state-
ment™ has been substituted for *‘deposition” and the words
«oath or” lave been struck out, the words “solemn affirmation®
have heen allowed to remain, Thie, however, is o matter which
wight e clesred upby evidenco. Probablyno questions were asked,
as the recorded confession was rejected as inadmissible. The
ground of the rejection was thet it was written in English, which
was nob the language used or understood by the prisoner, although
the Deputy Magistrate understood and could write such language.

Section 364 vead with section 164 enacts that the copfession
shall be recorded. in full in the langunge in which the accused per-
son is examined, or, if thet is not practicabls, in the language of
the Court, or English. It is clesr that this provision of the law
was not complied with. The question is whether the defect is
eured hy the provisions of section 533, which is as follows :—

“1f any Court before which & confession or other statment of
on acoused person recorded under section 164 or section 864 is
tendered in evidence finds that the provisions of such section have
1ot been fully complied with by the Magistrate recording the
stetament, it shall take evidence that such person duly made the
statement, recorded ; and nobwithstanding. enything contained in
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the Indian Evidence Act, section 91, such statement shall he
admitted if the error has not injured the accused as to his defonce
on the merits.”

The point, so far as we know, has not been dofinitely decided.
In the Quoen-Empress v. Viran (1) the confessions were taken down
in English, and not in the language in which they were made, but
there was in other respects hardly any attompt to conform fo the
provisions of sections 164 and 304. Parker, J., hold that the
provisions of section 164 are imperative, and that section 538 will
not ronder the confession adwmissible when no attémpt at all has
been made to conform to its provisions. In tho Queen-Empress v,
Nilmadlub Mitter (2), which came before a TFull Bench of thig
Couxt, the quostion arose bubi it was unnecessary to determine i,
The Chief Justice in delivering the judgment of the Cowt said with
refsrenco toa confession :—* We wish to guard curselves from being
supposed to hold thoef when answers ove mede by an nocused
person in one language and written down in nnobher, umless it
was shown thab it was impracticable to write them in the language
in which they were spoken, section 164 would be complied with;
on the contrary, we think that when such a proceeding is adopted,
the statoment of the acoused would not be recorded under that
section rend with section 364, and we have wvery grave doubts
whether the defect could be cured under the provisions of section
588.”

The question, which is not free fiom difficulty, is therefore still
on open one. In our opinion the provisions of section 164 read
with section 364 are imperative os fo the language in which
o confession is to be recorded, and section 533 oes not eontem-
plate or provide for any non-complisnce with the law in this
respect. It is clear from the two sections fivst mentioned that
the confession is to be recorded in the language in which it wes
made, or, if thatis nob practicable, in the language of the Court
or English. It would be for the prosecution to establish the
impracticability, if any existed. Here theve was obviously nore.

The recorded confession speaks for ifself, but the Magishate is
directed to do cextain thingsin connection with it, and to render the

(M) LLR,$ Mad., 224,
@ LLR,15 Galq., 896,
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document admissible in evidence it must appearon its face that these 1800
things have been done. He is divected to sign it, to certify thet he T, N zsear
believes the eonfession to be volunfary (and he is probibited from — Bar
recording o confession until he has satisfied himself by questioning Queny-
the person meking it that it is voluntary) ; he is also to certify that Eaensss.
it was taken in his presence and henring, that it wasread over to
the person making it and admitted by him to be correct, and that
it contains a full and true account of the statement made by him.
The provisions of the Act wonld not be fully complied with by
the Magistrate if he failed to sign the confession and the certificate,
and to certify all the facts which he is required to certify ; end it
is against omissions of fhis kind by the Magistrate that we think
“section £33 wus intended to provide a remedy hy allowing
evidence o be taken that the accused person duly made the statement
recarded. The section would only come into operation when a
confession or other statement of an accused person recorded under
gection 164 or section 364 was tendered, but a confession recorded
in direct violation of those sectioms would not be a confession
recorded under them; and the recorded statement, to be proved,
must mean a statement recorded in accordance with the provisions
of the Act and not in violation of them. It may be argued that if
the Magistrate recording the confession records it in a language
other than that directed by law, there is on his part o non-compli-
ance with the provisions of the law which is cured by section 543,
as much as non-compliance with any other provision; but there is
a difference between non-compliance, an omission to do something
which. a person is directed to do, and a direct violation of the law;
and, as I have sid, the section seems fo assumo that the confession
has been recorded in accordance with the provisions of the law.
Tt is o section which provides a remedy in cases in which certain
provisions of the law have not been fully complied with by the
Magistvate, and, operating as it does against the accused person
and not ixf his favour, it must be strictly construed. It would, we
think, be extremely dangerous so to consbrue it as to include ot
only omissions to comply with the law, but iufractions of it.
We think, therefore, the Judge was right in holding that the
recorded ennfesion wasinadmissihle, and that it eould not be proved ;
hut ag we Lave held that be was wrong in edmitting evidence to
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prove & confession to the Deputy Magistrato, and, as apart from the
confession, there is no proof agninst the prisoner, we must et aside
the conviction and direct that the prisoner be acquitted.

H. T I Appeal allowsd and conviction quashed,

CRIMINAL MOTION.

Before My, Justice Norpis and Mr, Justice Macpherson.

RAGHOOBUNS SAHOY (Pmmrowme) o KOKIL SINGH alies
GOPAL SINGH axp avormes (Ovrosrre Parry).*

Sauction to prosesution— Coure”— Colleclor— A ppraiscincnt proceedings—
Criminal Procedure Code (Aet X of 1882), s, 196—DBengal Tenancy Aot
(det VIIT of 1886), ss. 69 aud 70. '
The word * Court,” used in section 105 of the Criminal Procedure Coda,

without the previous sanction of which, offencos therein relerrved to,

committed hefore it, cannot be taken cognizance of, has a wider meaning
than the words “ Court of Justice ” as defined in section 20 of the Penal

Code. It includes a tribunal empowered to deal with a partieular matter

and authorised to roceive cvidence bearing on that maiter, in order to enabla

1} 1o arrive ab o determination.

A Colloctor, seting in appraisment proceedings under sections 69 and 70
of the Bengal Tonancy Act, is a Court within tho meaning of the term as
thors used, ‘

Where therefore, in vertain appraisement procoedings, some rent receipts,
which were allaged to he forgeries, weve filed by tonants belore the Collector,
end proceedings wers subsequontly token against them before the Joint.
Magistrate charging them with offences under seclions 465 and 471 of the
Penal Code,—

Held, that the Joint-Magistrate could not take cognizance of the offences
charged without the previous sanction of the Collector having been granted.

TrE facts which gave rise to this application wore as follows:—

The petitioner, Who was in the employment of the propuictor of
mouzoh Bhadones, in the district of Monglyr, applied to the
Collector, under ssetion 69 of the Bengal Tenancy Act, to appraise
the crops on the lands of certain tenants, alleging that the rent was
taken by appraisement, The tenants resisted the application on
the round that they paid & fixed money vent, and in support of
their objection filed some rent receipts. The petitioner alleged

* Criminal motion Mo, 84 of 1890 against the ovder passed by G. B

Manisty, Bsq., Joint-Magistrate of Monghyr, dated the 6th of February
1690,



