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Before Mv, Justice Wilson and M. Justice Pigot.

ALT KADER 8YUD HOSSAIN ALI (Prawvmes) 2. GOBIND DASS
(Dzrexpawy), % ‘

Discovery—Interrogatories—ILisking questions—8uit for vecovery of land—

Title—-Defective pleadings—ILssues—~Code of Oivil Procedure (4ot XIV

o 1882), sections 112, 121197, 146,

Taterrogatories are nob, in this country, to be framed to anticipate or
supply defects of pleading or to ascertain the ease of the other side. Where
the pleading of either party is too vague, the Court may call for o further
or fuller written statement, or may frame aund record issues nutil the case
raised Ly the pleadings is ascertained with sufficient elearness.

A plaintiff may interrogatbe with a view fo obtain information or admission
in support of his own case, and this vight extends not only to his original
case, bub also to any enswers which he las to make to the defendant's
case, subjeot to the qualifieation (dwfer alia) thet the inberrogatories must
be directed 10 n ease on which the plaintiff has alveady determined and to
which he bas committed himself. He eennot be allowed to put fishing
questions in order to try whether he can discover any flaw in the defend-
ant's case or suggest any answer o if.

Tis was 6 motion in support of a summons taken cut on the
part of the plaintiff to consider the sufficiency of afidavits made
by the defendant in answer to cerfain interrogatories administered
to him by the plaintiff.

The plaintiff, the Nawab Bahadoor of Moorshedabad, stated in
hig plaint that certain tenanted land, situate and numbered 49,
Strand Road, 254 and 235, Durmahatta Street, and 8, 4, and 5,
Nawab’s Lane at Juggernath Ghétin the town of Caloutta, and
forming part of talook Sootanutty, was, on the 14th January
1874, and had, for many years prior thereto, heen the absolute pro-
perty of his father, the late Nawab Nazim of Bengal, Behar, and
Orissn, and tho plaintiff became entitled to the said land (fogether
with other property) for his own absolute benefit ynder and by
virtue of an indenture made between his father and himsslf on the
date last mentioned. The plaint further stated that the eaid land
had always been in the acoupation of certein persons as the tenants
thereof paying rent for their respective holdings from time to time .

# Original civil suit No. 261 of 1888.
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to the person or persons entitled for the time being to receive 1890
such rent; that for many yesrs prior to the 0th August 1862 As Kavmn
the said land was in the direct possession of.’the plaintiff’s HOSZ’:&D A
fother, and the tenants paid their remts to his agents' and v

servants, and that one of such tenants occupying & portion of the Gﬁiﬁ?
said land on the last-mentioned date and prior theretowas a person
of the name of Ttcharam, the quantity of Jand occupied by him be-
ing 8 chittacks and the rent paid therefor being Rs. 9-9 per annum.

The plaint further stated that by an indenture dated the 30th
August 1862 the plaintiff’s father farmed (amongst other property)
the said land to ome Heeraloll Seal (since deceased) fora period of
15 years from the date thereof, and under and by virtue thereof the
said Heraloll Seal, and after his death his representafives, re-
mained in direct possession of the land until the 80th August 1877,
when they made over possession to the plaintiff as the owner of
the land, and the plaintiff had been eince then and etill was in
direct possession thereof, The plaintill after obtaining direct
possession proceeded fo make a fresh settlement with the tenants,
and it was then ascertained that the 8 chittacks of land formerly in
the ocoupation of Ttcharam had been increased in avea by encroach-
ment upon other lands belonging to the plaintiff to 13 chittacks,
and the said 13 ohittacks were at the time of the settlement found
to be in the occupation of the defendant.

After mentioning the boundaries the plaint further stated thab
the 13 chitbacks of land found in the defendant’s possession were
numbered asplot 16 in a survey plan prepared under the orders
of Government by & special Deputy Collector appointed for that
purpose. The defendant on being colled upon to come fo a settle-
went with the plaintiff or to givé up possession of the land
declined to do 80, and had since heen in possession without paying
any rent to the plaintiff. The plaintiff, therefore, prayed for
ejectment, mesne profits, and further or other relief, '

The defengant Gobind Dass ploaded limitation in bar of -suit
and, without waiving that objection, further gtated that he
was the present owner and shebait end mohunt of the ThalSor
Rom-Siftab located in a temple standing on a piece of land about
13 chittacks in even (setting out the boundavies), and that he had
been in possession of the land and temple and buildings end

61
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1800  Thakoor for a period of about forty-five years, and that he had
“Aut Kapap Dover atborned to or poid rent to the plaintiff or his father, or
SYun 0 any other person.
Hoss ZI,N Aut Upon information and belief the defendant also stated that up
GB“‘SD to about fifty years ago there had existed on the snid piece of land
an old temple which was vebuilt about thet time by one Ramper-
saud Hurropersoud at his own expense as & pious act, and that
from thet time down tothe fime when the defendant came into
possession one Groomlee Dass had heen the shebait and mohunt
of the Thakoor, and hed heen and was in possession of the land
and temple and had never aftorned or paid rent to the plaintiff
or sny other person, and that the land and buildings had never
been in the occupation of any one of the name of Ttcharam. The
defendant also denied the possession of Heeraloll Scal, or that
any rent had ever been paid to him, and denied the statements
contained in the plaint save and except what was expressly admitted
by him.

After affidavits of documents had been filed by both parties, the
plaintift applied for, end under the leave of the Court administersd
certain interrogatories for, the examination of the defendant as to
the history of the temple and the cther allegations set out in the
defendant’s written statement, to which the defendant filed an
answer objecting to many of the interrogatories on the ground that
the matters therein contained were inquisitorial, and related solely
to the defendant’s cage and $itle, and in no way to the plaintiff’s
cage or his alleged fitle.

The interrogatories which the defendant objected to answer were
as Tollows 1

“2. State to the hest of your knowledge, information,and belief
where Rampersaud Hurropersaud named in your written statement
resided s whother he is alive or dead ; and what connecfion he had
with the land the subject-matter of this suit.

“8, State . . . by whom the said Rampersaud Hurropersaud had
it [the old temple] robuilt, and whether the person or persons
tebuilding tho same is or are alive or dead; and if alive, where
ke or they may he found.

“5. Btate, similarly, under what eciroumstances you obta nad -
possession. of the “said land and templo and buildings and Thakoor
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mentioned in the seid second paragraph of your said written
statement. ‘

«6, State, smilarly, if you were ever appointed shebait and
mohunt of the Thakoor mentioned in the seid third paragraph of
your said written statement. If aye, state to the best of your
knowledgs, information, and belief by whom were you so appointed,
and when and how was such appointment evidenced.

“7. If the said appointment was evidenced by any instrament
in writing, state to the best of your knowledge, information, and
helief in whose power, possession, or control suchinstrument now is,
or in whose possession, power, or control you last saw the same.

“8. If you state in aunswer to the latter part of the 6th inter-
rogatory that such appointment was not evidenced by any writing,
then state to the best of your knowledge, information, and belief in
whose presence was such appointment made, and whether the
person. or persons in whose presence such appointment was made
is or ave alive or dead; and if alive, where he, she, or they may
be found.

“11. State to the boest of your knowledge, information, and
belief how old yon were when you obtained possession of ¢the
said land and temple and buildings and Thakoor.””

The plaintiff applied.for a summons to compel the defendant to
answer the above interrogatories fully and suficiently.

At the hearing of the application, Mx. Pugh and Mr. dmcer Al
appeared for the plaintiff and Mr. Dunne for the defendant. The
Court; (Wrrsox, J.,) after hearing avguments on both sides decided
to have the matter reargued befors & Bench of two Judges, the
points raised being of considerable importance,

On the 20th April the Court (Wiisow and Proor, J7.) sat bo
hear the further arguments,

Mr. Pugh and Mr. Bomnerjee appeared for the plaintiff in
support of the summons, and Mr. Duine appeated for the defond-
ant. ‘
© Mr. Bonnesjee~This case is different from the usual cases in
ejectment. Heve the plaintiff as a zemindar is entitled, on finding
& person in possession, to claim rent from him. I rely upon the
case of Kiipamoyi Dabia v. Durga Govind Sirkar (1) and the cases

(1) T. L. R,, 15 Cuale,, 89,
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there oited as showing that it is for the tenant to prove that he is
not Liakle for rent. This is a zemindary forming part of {alook
Sootanutty as set out in the plaint. If T prove that this is my
gemindary,then the onus willlie on the defendant. [ Mz, Dunne.~
There is no allegation as to this in the pleadings. Part of the
talook is vested in the Sobba Bazar Rajabs.] These interrog-
atories ave prelimingry to the plaintiff proving his case. The
presumption I claim will only arise on my proving that the land
is within my zemindary. The principle enunciated in Lyel v,
Kennedy (1) clealy lays down a proposition entitling me to an apswer
here. There is no difference between an action in ejectment and
gy other action. That caso is also an authority that whether the
plaintifl claims on legal or equitable grounds, his right is the same.
I rely on the case of the Aitorney-Gencral v. The Corporation of
London (2) to show thal a plaintiff may administer interrog-
atories in support of his own case, or to ropel the defendant’s
cage, or to obfain admissions from the defendant, and he is
entitled to ask the defendant what his defence is and the manner
in which he means to support it, but not to see the proofs by
which his case is to be esteblished. [Preor, J.—He is to be
confined to estnblishing his own substantive case, and cannot
seok & discovery of the evidence on the other side—wide the
remarks of Kay, J., in Bidder v. Birulges (8).] We want. to
discover, not his proofs, but the nature of his defence, and I
can repel his defence by showing that some ons else was in
possession as my tenant, and thathe holds from him. To make his
title stronger than that of the defendant the plaintiff may inter-
rogate as to every thing but ovidence. In Lyeil v. Kennedy (1)
Lord Selborne at page 225 refers to the two cardinal rules as
laid down by Wigram on Discovery, 2nd Bd., 1840, p. 14, and I rely
upon his statement of the law (pp. 228-229), and Lord Bramwell
goes even further (pp. 229-280). Interrogatories 2 and 8 are
relovant to tha plaintiff’s cage. The Janguage the deferdant has used
in refusing to answer is not sufficient acoording to the author-
tes—~Minet v. Morgan (4). He should allege that they do

(1) L. R, 8 Ap. Ca,, 217, (8) L. R, 20 Ch. D, 29 (34),
) 2 M. & G., 247, (4) L, R., 8 Ch. Ap., 361,
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not go to support the plaintiff’s case. Thecase of Townev. 3800
Cocks (1) i3 also in wmy favour. If limitation is set up Aw Kaomn
the plaintifl is entitled to ask the defendant when he camo g o gﬂ? Ant
into possession. The cases are to be found collected in Sichel Gomn
pnd Chance on Discovery, at pp. 94-99, [Pieow, J., referred “pc
to the remarks of Jessell M. R. in The Attorney-Gemral v.
Gashill (2) at p.527.] 1 would also refer to the case of Bemole-
money Dassee v. Hublodhur Builub (8), where Lord Cofttenham’s
observations in The Aftorney-Qeneral v. The Corporation of Lo%don
(4) are cited with approval.

M. Dunneforthe defendant :—The principle hasnever heen decided
in any of the cases cited that the plaintiff is entitled to know mare
than a bare statement of what the defendant says his case is, The
rale is fined down in T2 4itorney-General v. The Cornoration of
London (4) st p. 262, and even thers all that was decidsd was that the
plaintiff was entitled to obtain admissions and information from the
defendant which would prove the plaintiff's own case. In that ease
po title of any kind was pleaded by the defendent, and, as bas been
pointed out in Horton v. Bott (5), whick is expressly in point in
this case, The Attorney-General v. The Corporation of Londen was
decided on special grounds. The rale laiddown in Lyell v. Kennedy
(B) does not affect the question here, as all that was there laid down
was that in an action of ejectment the plaintiff is entitled to the
discovery of mafters relevant to his own case, and it simply extends
to actions in ejectment the same right to interrogete as was laid
down in The dftorney-Generad v, Gushili (2), a8 existing in an ae-
tion other than in ejectment. Here the plaintiff wishes to know how
we make out our title, and his interrogatories are entirely directed to
that object, andare of an inquisitorial or fishing character, Horton
v. Bott (5) is distinctly approved of in Lyell v. Kennedy (6), and
is stafed to have been rightly decided, and it is an express authority
for the proposition thab a plaintilf in ejectment is not entitled to
interrogate as to the titleof the defendant in possession. As to the
case of Towne v. Cocks (1) it is referred fo in the srgumentsin
Lyell v. Kennedy (), and if it can be said to be in conflict with

@) I.R, 9 Bx., 45, 4 2 M. & G, 247
(2) L. R, 20 Ch. Div., 519, {5) 2 B. & N, 249.
(3) Boulnois, 618, (6) L. R, 8 Ap. Ca,, 217,
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Horton v. Bott (1)it moust be taken to have boen overruled to

that extent. The case of The Abtorney-General v, Gaskill (2) weg
not & oase of ejectment, and goes no further than to show that the
plaintiff is entitled to diseovery of material facts whieh are part of
and tend fo prove his own ease, Minst v. Morgan (3) is no authority
for the proposition thet our smswers should expressly state that
these matters do not support the plaintiff’s case. That was a case of
the right to discovory by the defondant, and the question was nof
as to whether the plaintiff was compellable to answer as he did, but
whether, having made cortain statements, thoy afforded  sufficient
answer to the discovery claimed. Tho ease of Hierson v. Zud Coope
& Co. (4) is also a cnse of discovery, and shows that it is sufficient to
answer that the matters in question relate solely to the defendant’s
case, and the plaintiff is not thereupon entitled to discovery for the
sole purpose of showing that the defendant has not a title, In thaf
cage also the defendents relled upon their possession, as we do here,
Tn Ty v. Kekewick (5) the demurrer was sllowed on the ground
that it wes o fishing bill to know how a men made out his title
a8 heir, ond the defendant was not obliged to tell the plaintiff how
he was to make it ouwt. In Bidder v. Bridges (6), Kay, J., afber
reforring to Wigram on Discovery and most of the authorities cited
in the present case, disallowed tho summons, saying thub the infor-
rogebories weve in effech divected fo the discovery of the evidence
by which the plaintiffs intended to prove their case at the hearing.
1 submi} that these interrogatories are of the same matuve, snd
this furnishes a conclusive answer to the application.

Mx. Pugh in reply :—Theleis correctly stuted in The Atiorney-
Generad v. Corporation of London (7) et pp. 266 and 268 of the report.
Some of the interrogatories are open to objection, but we are entitled
to get admissions, or to repel the defendant’s case, or to support our
own. I contend that I am entitled to know not only the nature of
the case, but the fnots on which the defendant velies, in, order that I
may know what cnse I have to moet—not the evidence, but whatthe
defence is.  Hads v. Jaeods (8). We ore entitled to know the fnots.

1) 2 M. & N,, 249. {6) 2 Ves. Jr., 672,
2) L.R, 20 Ch. Div,, 619.  (6) L. R, 29 Oh. D, 29,
{3) L. B., 8 Ch. Ap., 361, (7) 2 M. & G, 247,
-4) L. R, 83 Ch, Div., 323, 8 L. B, K, 3Ex, D, 885,
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The judgment of the Comrt (Wirson snd Tior, JJ.) was 1890
delivered by Ant Kaoen

WiLson, §.—~The plaintiff in this suit seeks to recover a plot Hosssiflf .

of land and sets out his alleged title to it in the plaint. The "
defendant, in answer, relies upon the law of limitation a5 a bar to %’f;;‘f”
the plaintiff’s claim and also asserts o title in himself, the parti-
culars of which are given in the written statement, The plain-
tiff obtained leave to interrogate the defendant, and filed his
interrogatories accordingly. The defendant, by his affidavit,
answered cortain of the interrogatories, nnd objected to others
as being questions which he was not bound fo answer, Those
objected to ore the second, part of the thivd, part of the fifth, the
sixth, seventh, eighth, and eleventh. The matter comes before us
on & summons taken out by the plaintiff to consider the sufficiency
of the answers. And bhe questiop is whether the defendant ig
bound to answer the interrogatories to which he hes objected.
As to some of these inferrogefories it was admitted by the
learned counsel for the plaintiff that they could not be supported,
for it was admitted that their effest was to ask the defendant by
whet evidence he intended to support his case. The rest of the
inferrogatories were insisfed upon., Tt is not necessary to refer to
the questions in detail : if is enough to say that they have all one
characteristic in commmon., They all refer to, and are hased upon,
not metters alleged in the plaint as part of the case of the plaintiff,
but mattors alleged in the written statement as part of the case
of the defendant.

It was sought to support these interrogatories on two distinet
grounds, Fivst, it was contended, on the strength of Bnglish
authorities, thet a pleintiff may interrogate a defendant in oxder
to ascertain with snfficient clearness, and in sufficient detail, what
the case of the defendant is which he has tomeet at the hearing,

Such inferrogatories are really framed to anticipate or supply defoots
of plending. Interrogatores for this purpose bave undoubledly
been frequently allowed in England ; but this has been the result” of
the systems of pleading and procedure prevailing in English Courts
of several kinds. The system of procedure in this country differs
widely from anything that hes ever prevsiled in Iingland, and
under the Procedure Code two modes nre specially provided for
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meeting the difficulty in question. If the pleading of either party
is too vague, the Court may require him to file a further and fuller
written statement under section 112. This method is not, so far
s we know, in usein this province outside Caloutta; bub in this
Court it los several times been sdopted. The other method
provided by the Code is the settlement of issues. By section 146,
gt the firsb henring of the suib the Comrt shall, alter reading
the plaint and the written stetements, if any, and after such
examination of the parties as myy appesr necessary, ascertain
upon whab material propositions of fach or law the parties ave at
variance, and shall thereupon procesd to frame snd record the
igsues on which the right decision of the cnse appenss fo the Court
to depend.” This is the provision under which, not in tliy
Court only, but in the mofussil as well, the case raised on
the one side and on the othor, by the plaint and written statoment,
is ordinarily ascertained with the necessary precision. If,
under the system of procedure in force in this ecountry, we
were to allow interrogatories to be used by one party in order to
ascertain with sufficient clemrness the onse of the other side, we
should, we think, be misapplying the English authorities, following
the decisions and overlooking the reasons on which they were
based. 'We should further be introducing a practice wholly novel,

" g0 far a8 we know, unnegessary, and likely to prove very incon-

venient, Moreover, if in any case such o use of inferrogatories
were allowsble, they would not, we think, be so in this case,
for we do nob think the’ written statement is open to exception
on the ground of insufficiensy of informastion ss to the case
set up. '

The second ground upon wkich it was sought to support these
interrogafories was this. It was said that o plaintiff may inter-
rogate with & view to obtein information or admissions in support of
hig own case, and that this right extends, not only to, his original
case, but also to any answer which he has to make to the defend-
arft’s case. With proper qualifications this may be accepted as
correct, But, amongst other qualifications, it is always subject
to this qualification, that the interrogatories must be directed to
o case on which the plaintiff has ahendy determined, and to which
he has committed himself. He cannot be allowed to pnt fishing



VOL. XVIL] CALCUTTA SERIES. 849

questions in order to try whether he can discover any flaw inthe 1800
defendant’s casa or suggest any answer to it If this tesb e sy Kymen

applied, it is clear, we think, that the interrogatores in question Hogﬁf hux

are inadmissible. The summons must therefore be dismissed with o
costs GoBisD

' Dass.

The same considorations govern the case of the same plaintif ‘
o Hurdeb Das, in which also the summons must be dismissed with
costs.

Summons dismissed.
Attorneys for the plaintiff : Messes. Remfry & Kose.
Attorneys for the defendant: Messts, Swinkoe & Chunder,
A AL G,

APPELLATE CIVIL,

Before Sir W, Comer Petheram, Enight, Chief Justice, and Hw, Justice
‘ Rampini.
SATIS CHUNDER MUKHOPADHYA (Drrexvinr) o. MOHENDRO 1830
LAL PATHUK, Minon, 1HRoUGH EIs GUARDIAN May 28.
PATU MONDUL (Puaryrier).*
Zividence det (I of 1872), s5. 38, clause (6), 36— Certificate under Act XL
of" 1868—Horoseope—Minarity,
A certificate of guardianship nnder Aet XL of 1858 is no evidence of
_ minority under section 35 of the Bvidence Act (I of 1872}, being neither 2,
hook nor & register nor a record Lept by apy officer in accovdance with,
any law.
In a suit to set aside a decree on the ground of minority the plaintiff
relied wpon a horoscope to prove bis age. Held, following Ram Narain
Kallia v. Monee Hihee (1), that the horoscope was not admissible under
section 82, clause 6 of the Evidence Act.
Trrs wes a suit brought to set aside a docree obtained against
the pleintiff on the 8rd April 1888 by the present defendant in &
suit upon & bond alleged to have been executed by the plaintiff in
favonr of the defendant’s father, and fo bave the bond declared
invelid upor the ground that the plaintiff at the time of thealleged
execution of the bond snd at the date of the decree was & minor.

* Appeal from Appellate decree No. 1082 of 1889, agninst the decree
of J, Whitmore, Bequire, Judge of Beerbhoom, dated the 2nd of Apxil
1889, modifying the decres of Baboo Shambhu Chunder Nag, Munsif of
Suri, dated the 26tk November 1888,

{1y L L. R., 9 Gale., 618




