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The Government, who have attached the valuable point of the 1890
fishery pending this litigation make no claim, and they are really m
in the position of stakeholders. o Nazarw

The evidence in the opinion of their LOI'dShIPS is insufficient, as HOVX.D i
already stated, to establish an exelusive possession by either of the M%’;; o
parties. On the other hand it is equally cogent in their Lord-
ships’ opinion to show that there is possession hetween the two.

The result that their Liordships arrive at is that the deerees of
the Subordinate Court end of the High Court should be respect-
ively reversed and each of the parties be declared entitled to an
equal moiety of the sota opposite fo and adjolning their respective
zemindaries, and be decreed to be put into possession thereof accord-
ingly, and that hoth of the parties having failed in their conten-
tion as to an exclusive possession, each should bear their own costs
of the litigation in the Subordinate Coutt, in the High Cowt, and
of these appeels; and their Lordships will humbly advise Her
Majesty accordingly. ‘
Appeal allowed.

Solicitors for the Mechpara zemindars, Khagendra Narain
Chowdhry and others : Messis. Watkins & Lattey.
Solicitors for the representatives of the Chapar zemindar,

Kirni Narain Chowdhry : Messrs. 7. L. Wilson & Co.
G, B.

APPELLATE CIVIL.

Before My, Justice O Kinealy and Mr. Justice Ghose.
MADHUB NATH SURMA. (Praiytrr) o. 1890
3100 %
MYARANT MEDHI (Drrexvan) * April 5%

Assam Loand end Revenue Regulation, 1886, ss. 2 prov. (3), 12, 39, 151, and
154~ Bettlement-holder, his vights under a setilement—Nigf ]chemjdar,
his right to a settloment—Section 164 of the Regulation.

The effect of sections 39 and 151 of the Assam TLiand and Revenue

Regulation, 1886, is that a settlement made by & Settlement Officer, unless

@

% Appeal from appellate decree No, 843 of 1888, against the decree of

A, C. Campbell, Hsq.,, Deputy Commissioner of Eamrup, dated the 1st

of February 1888, affivming the deeree of Baboo Sibo Prasaud Chucker-

butty, Exbtra Assistant, Commissioner of Ganhati, dated the 30th of
August 1887,
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1890 intexfored with by the Chiof Commissioner, is final ; but tho settlement.
. holder doos mob thoeraby acquire any right b0 the land so sottled ag
Mapuus, ) e ..
Narx Sypara 2gaingt any porson elaiming rights to it.
-, The effect of an order by the Government of India before the pussing of
Mﬁ‘ggﬁr the Assam Regulation in rogard to the right of a nist-Kherajdarto hold
" lands found npon survey to be in cxcoss of hiy nisf-kheraj estate, and to
obtain a settlement thoroof, congidered.

In 1881 8., o nisf-lcherajdar, obtained a selilement for a year of cartgin
Jands which wevs found upon survoy to boin exeoss of his nisf-kheraj estate.
Subscquently & pottah was granted to §. for a portion of tho exeess lands,
while the other portion way seltled by the revenue awthorities vndera
kobala pottah with M., who enioved into possossion wnder his seltlement,
In a suit by S the nisf-kherajdar for a declaration of his right to a
gettlement of the poviion scttled with AL and for possession.

Held, that, having vegord to the provisions of wcetion 2, proviso (3),
gection 12 of tha Regulation, and the order of the Government of India,
the nist.kherajdar was entitled to o deelaration of his right to 4 sebtlement,
but in viow of soetien 1564 he was nok enlitled to o deereo for possession,

Twis was apappoal from the decision of the Doputy Commissioner
of Kamrup, who held that tho plaintiff’s suit was barved by seetion
154, clause (¢), of the Assam Tond and Revenuo Reguletion, 1886,

On 27h Jhyt 1708 Sak (Tth June 1785) catein lands were
granted by the then Rajah of Asssm fo the predecessor of the
plaintiff Modhub Noth Swma. This giant was subsoquently con-
firmed by the British Government, and tho londs wore assessed as
nisf-khera] londs, At themisf-khoraj survay in 1879 it was found
that the plaintiff held cortain lands in excoss of his grant: and
these excess lands, including the land in suif, weve excludoed from
his nisf-Ichoraj estate. In aceordance, howover, with an order of
Government thet lands so oxcluded from o nisf-khora] estate should
fivsh be offered b full xatos to the nisfkherajdar, the excess lands
were in 1881 settled with tho plainiiff for one year. Subsequently
the plaintiff obfained a potta for a portion of the excess lands held
by him, and the other portion, amounting to two bighas of land,
was seftled by the Revenue suthorities under a kobala pottah with
the defendant Myarani Medhi, The plaintif afferwards brought a
suit against the defendant for a doclaration that he was entitled to
o settlement of those two bighas of land, being part of the lands
which had been excluded from his nief-kheraj estate and settled
with him in 1881, and also for possession of the same.
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The Court of first instance dismissed the suit on the ground that 1880
the land had been excluded from the plaintiff's nisf-kheraj estate 37, 0n
and settled with the defendant, who had enfered into possession NavmSusua
under his seftlement. An appeal from this decision was MYZ)];.ANI
dismissed by the Deputy Commissioner, who was of opinion that Mzpxz.
inasmuch as the defendant had obtained a kobala pottah in respect
of the land, a decree for possession would affect the validity of the
settlement made by the Revenue authorities, and that section 154,
clause (a), of the Assam Land and Revepus Regulation, 1886,
barred the suit.

The pleintiff appealed to the High Court.

Bahoo Jusods Nundan Paramanick for the appellant.

Baboo Sharods Churn Mitter for the respondent.

The judgment of the High Court (0’Kineary and Gross, JJ.,
wasg 88 follows :—

The facts of this case, as we gather from the two judgments of
the lower Appellate Cowt, dated the 1st February 1888 and 23rd
July 1889, are shortly these. A certain estate, knownas “mnisf-
kheraj,” was settled very many years ago by the then Rajah of
Assam with the predecessor of the plaintiff. This grant was sub-
sequently confirmed by the British Government. In the year 1879,
when the said nisf-kheraj estate was surveyed, it was found that
the plaintiff held certain lands in excess of his grant: and theselands,
including the land in suit, were excluded from the nisf-kheraj
estate and seftled in 1881 with the plaintiff for & year. This
settlement was in conformity with an order of the Government of
India that when lands were thus excluded from a nisf-kheraj
estate, settlement was first to be offered at full rates to the nisf-
kherajdar. Subsequently, however, a potteh was given to the
plaintiff for & portion of the lands held by him, and the other
portion was settled under .a kobala pottah with the defendant.

The plaintiff afterwards brought the present suit to recover
possession of® two bighas of land, being a part of the lands
excluded from the nisf-kheraj estate and settled with him in 188§..

The suit of the plaintiff is upop the ground of unlawlul dis-
possession; and the question which we have o consider upon the
facts found by the Jower Appellate Cowrt is whether he is entitled to

any relief in this action. The learned Deputy Commissioner is of |
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dpinion that inssmuch as a settloment has been made with the
— defendant by tho Rovepue authorities, a decree if given to the

NuuSunm plaintiff would affect such settloment; and that this suib cannot,

Mmmm
Mronz,

by reason of the provisions of seotion 154, clause (4), of the Assam
Land and Revenue Rogulation, 1886, lie in the Civil Court.

Tt has beon fwrther contended before us by tho loarmed wvakesl
for the vespondent, referring o sections 2, G, snd 11 of the Assam
Regulstion, that all previous Reguletions and Rules (if any) in
regard to any of the matters dealt with by tho seid Rogulation
have been rescinded, and could nofi therefore now be relied upon;
thet the Regulation recognises only eortain vights which mre
spocifically mentioned in section O; ‘and that the ught olaivned
by the plaintiff doos not fall within thet section.

Section 2 no doubt suys thut “ all Regulations and Rules (if sny)
in forco there velating to any of the mabters provided for by this
regulation shall ba repealed:” but the proviso (2) to this section
lays down that “ell rules prosoribed, appointments and sottlements
made, powers conferved end notifications published under any
enactment herchy repesled, and all other rules (if eny) in force
on the date on which this Regulation comes into foree velating to
ony of the matters hereinaffor dealt with, shall (so far ua they are
consistent with this Rogulation, and could be proseribed, made,
conferred, or pullished thereunder) be deemed to have beon res-
pectively preseribed, made, conferred, and published thereunder,”

With referonce to this proviso, we huvo to vonsider whother the
orders of, and the rule Inid down by, the Government of India,
and vefarred to in the judgment of the Deputy Commissioner
“gre comsistent with this Rogulation, end could be progoribed,
made, oonferved or published thereunder,”

Section 6 provides as follows :—* No vight of any deseription shell
be deemed to have boen, or shall he, acquired by any person bver
any land to which this chaptor applies, oxcept tho following :—

() vights of proprictors, landholders, and seitiement-holders
ofher than lshdholders, as defined in this Regulation, and other
rights aoquired in manner provided by this Regulation ;

(8) rights legally derived from any right mentioned in dlevse (a); -

" (¢) rights acquired under sections 26 and 27 of the Indian
Limitation Act, 1877
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" (d) rights acquired by any person as tenant under the vent 1890
law for the time being in force: M4DHUB
Provided that nothing in this section shall be held to derogate Nara Sumua
from the terms of any leaso granted by or on hehalf of the British MTARAST
Government.” Mzpz1.
Sections 7, 8, 9, and 10 declare the rights of proprietors and
landholders,
Section 11 refers to settlement-holders, end it is as follows:—
“A settlement-holder, who is not a landholder, shall have no
rights in the land held by him beyond such a3 are expressed in his
settlernent lense.” n
The Regulation then proceeds in section 12 to give to the -
Chief Commissioner certain powers, and it runs es follows:—
“The Chief Commissioner may make rules for the disposal, by
way of grant, lease, or otherwise, of amy land over which mo
person has the rights of & propristor, landholder, or settlement-
holder under this Regulation,” So thet the Chisf (ommissioner
is empowered to make rules for the disposal of eny land in respect
of which no person may have a right under the Regulation.
We then find thet in giving to the Settlement Officer o discre-
tion in respect of the settloment of lands in which no person hes
‘& permanent and heritable interest, the Reguletion lays down in
gection 32 (2) that this discretion must be “subject to such rules
a8 the Chief Commissioner may meke under section 127
And section 35 lnys down “If the person to whom o settlement is
offered refuses to accept it, it shall be in the diseretion of the
Settlement Officer, subject to such rules as the Chief Commissioner
may meke under section 12, to exclude him for the term of the
gettloment from possession of the estate, and to offer the seftle-
wment thereof to sny other person he thinks fit.”
Now, referring back to the proviso (8) of section 2, it would
appeat that, sssuming that the plaintiff has no right to this land
88 a settlemehi-holder (as in fact he has none), the rule, preseribed
by the Government of India before the promulgation of the Regu-
lation, that when lands were found by survey to be in excess of
o nisf-kheraj estate, & seftlement thereof should be, in the first
instance, offered to the nisf-khernjder, wes o rule which is fully
“gonsistent with this Regulation, and could be presoribed, made,
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1800  conferred, or published thereunder” by the Chiof Commissioner
“Mipgon  under seobion 12; end as such, it must bo taken to have heen
X MH Surata presoribed under this Rogulation.

Myonswy 1o this view of the matter, it scems to ns that the plaintiff has a

Mzpux.  right to hold the lond and obtain sottlement thercof, and thet
this right can only he forfoited if ho refuses to tako settlement ot
full rates, And it does not apponr that a sottloment was offored to
the plaintiff, and that he vefused to aceeptit. That heing wo,
the Seftlomoent Officor was not justified in oxcluding the plaintiff
from settlemont.

Tt would appear, howevor, from the judgment of the Deputy
Commissionor thet a kobala potteh for the lond in question had,
heen granted by the Sottlement Officer to the dofendant whon this
suit was brought. We do not know what ave the ferms of this
settlement.

Section 39 of the Regulation provides thaf, *subject to the
provisions of section 161 of this Regulation, the order of a Sottle
ment Officor ag to the persen to whom a settlemont should be
offerad, the amount of revenuo to bo asscssod, and the neturs and
term of the settlement to be offerod, shall bo finel, and o settle-
ment concluded with that person shell be hinding on all persons
from time to time interested in the ostato; bub, oxcopt as
provided by seetions 85 and 86, mo person shall, morely on the
ground thet o settlemont hos beon made with him or with some
person through whom he claims, be deemed to have acquived any
right to o over any estote, as against any othor porson cloiming
rights to or over that ostate.”

And section 151 lays down :~“The Chief Commissioner, a
Commissioner, a Deputy Commissioner, a Settloment Officer, and a
Burvey Officor, may call for the procecdings held by any offiver
subordinate to him, and pass such orders thereon as he thinks fit.”

Sections 39 end 151 vead together amount fo this—thet o sottle
ment made by o Setilement Officer, unless intorfevod "with by the
Chief Commissioner, is final ; but the settlement-holder does mot
thereby aoquire any right to the properby as against eny other
person olaiming rights fo it. So that the settlement alveady made
with the defendunt cannot now be interfored with ; bub he has mnot
thexeby acquired any #ight to the lond as against the plaintiff,
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And seotion 154, which has been relied upon by the Deputy
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Commissioner as debarring the plaintiff from obtaining relief in  pr,pmus
the Civil Court, has merely the settlement actuelly made by ﬂ,NATH SuRMA
Settlement Officer in view, The first portion of the section ruzs as Mnmm

follows :— (1) Except when otherwise expressly provided in this
Regulation, or in rules issued under this Regulation, no Civil
Court shall exercise jurisdiction in ony of the following matbers:—
() Question as to the validity or effect of any seftlemont,
or 8 to whether the conditions of any seftlement are still in force ;
(0) Question as fo the amount of revenue, tax, cess, or
rate to be assessed ; and the mode or principle of assessment.”

It ie not necessary to notice the remaining portion of the section
except (m) “Any matter respecting which an order expressly
declared By this Regulation to be final, subject to the provisions of
section 151, has been passed.” And then clause (2) says: “In all
the ahove cases jurisdiction shall rest with the Revenue authorities
only.”

If the plaintiff had sought in this case to set aside the settle-
ment made with the defendant, we apprehend we could not give
him thet velief, Dub he does not ask for thet : what he asks for is
the declaration of his right, and recovery of possession of the land
from which he has been dispossessed. We think that, having the
right to hold the land and to obtain & settlement thereof, his
dispossession under the ecircumstences already mentioned wes
improper. But the property having already been settled with
the defendant by the Revenue euthorities on the date when
the suit was brought, and the defendant having entered info
possession under that settlement, we ore unable to interfere
with it, and give o deores to the plaintiff for possession. He
is, however, in & position in this case to obtain o declaration
that he is entitled to a settlement of the lands in question.

'We, therefore, direct that the plaintiff be declared entitled to &
sottlement of the lands in suit, snd thet the decrees of hoth the
lower courts be seb aside, but, in the ciroumsbances, Without costs,

o D, B Appeat allowed.
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Mzpaz, -



