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1889  defendants, but tho decree being entively in theix favour, it was
Lina Gaom B0t necessary for them to file & notice of objection undor section
Sawzne Lak 561 of the Code of Procedure. They eould support the decres on

Jamgr  the ground that the scoond issue ought to have boen decided in
Paxsuad. their favour. The High Couxt ought to have decided that issue,
or have shown in their judgment a renson for not doing so. If it
had heen decided that the suit was barxed by section 33, the appeal
to the High Court onght to have been dipmissod.
Upon both the grounds which have boen considered, their
Liordships are of opinion thet the deores of the High Court ought
to he reversed, and the appeal to that Cowrt dismissed, with costs,
and the decree of the Lower Court affirmed, and they will humbly
advise Her Majesty to order accordingly.
The respondents, other than the Searetary of State for India
in Council, rust pay the costs of this appeal.
Appeal allowed.
Solicitors for appellants : Messrs. T. L. Wilson & Co.
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P.C.* EKHAGENDRA NARAIN CHOWDHRY swp ormmes (Pramstires) v,

; 1890 a1 MATANGINT DEBI anp awvorarr (Durpnpants),
I?e%%{' Y 4: AND A CROBS APPEATL.
and b.

[ Congolidated appeals from the High Court, Calcutts.]

Decree—TForm of deeree—Suit for possession by owners of adjoining estates—
Right of parties to equal moielies of property deoreed, although eack had
claimed the emolusivg title—Deerces dismissing their suils veversed, the
evidence boing sufficient as to the former, but not the lalier »ight.

In cross suits between the owners of adjoining ostates, cash claimed
against the other to he entitled to, and, to be putinto possession of, property
situate an the boundary between their estotes,

The High Court dismissed both claims on the ground that the evidence
of the exclusive right of either parby was insuffeiont.

Held that, although this might be so, there was nevertheless sufficient
evidence of possession having been held by hoth the one and the other, and
of the title of hoth, to support the conclusion that ench had u claim to.an
equal moiety, to which each should be declared entitied. Each should be

put into possession of the moiety which was opposite to and adjoined his
estate,

% Ppasent: Loxp Warsox, Lorp Monnss, 81 B. Pracocx, and St
R. Covon,
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Two appenls, consolidated and heard as one, from two decrees

(21st May 1885) of the High Cowt, reversing one decres, and -

Krieuyora

affirming another (21st September 1883) of the Subordinate Judge
of Goalpars, whereby the latter had dismissed the appellants’ suit
and had decreed the other. The decrees of the High Court
dismissed both suits,

These consolidated appeals avose out of cross suits between,
on the one side the appellants, who were zemindars of the Mech.
para zemindari, and on the other the respondents, who represented
the Iate Kirti Narain Chowdhry, the zemindar of Chapar, the latter
having died while the suits were pending before the Subordinate
Judge. Kach party claimed the exelusive title to & water-course,
termed by the one the danga of Bahirgache or the Kodalkati
bil, and by the other the Tilukmari sota, together with the
julkar or fishery, of which the value was stated to be Rs. 5,500,
It was situate on the boundary between the two zemindaries, on
the west, north, and east of it being villages helonging to Chapar,
while on the west, south, and east of it were villages belonging to
Mechpara. According to the High Cowt, it was ““what is called
a sota;” “apparently an elbow, or offset of part of the Brahma-
putra river,” or low-lying land exposed fo the action of the river or
ity channels. Tho boundaries were differently stated in the plaints
in the two cases, while the amin’s report made 2 third statoment,
The right to possess it had been for many years in dispute, the
eartiest decision, which however did not dispose of the question,
having been in 1828. In 1849 the thakbust smvey, preceding
the regular survey, commenced, and the Depufy Collector in that
year made an order, based on the “permanent lands having been
washed ‘away,” which was followed by litigation in the Civil
Courte, with oxders for the amendment of maps in 1850, 1863, and
1875, None of these however were conclusive as to the present
issue, which in effect was whether the disputed sota and julkar
were within the one zemindari or the other. The disputes in the
year 1877 were such that the Deputy Commissioner of Goalpara, as
Magistrate of the district, attached the piece of water under the
provisions of the Code of Criminal Procedure ther in force, section
580 of Act X of 1872, by an order of 10th December 1877, which
both parties in their suits filed in December 1880, on the same
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day, sought to have st aside, each party claiming exclusive posses-

Eusauwpna HO

The judgment of the Subordinate Judge, which by consent
was to govern hoth the cases, dealt first with the name of the
disputed water, and on this point concluded that Mechpara
was right, His judgment continued thus :—

“I consider from oll the cirowmstonces of the cago that the
title to the disputed water has slways beon vested in the Mech-
pare. zemindars. I now come to the question of possossion, and
I think from the fact of fitle alone a sfrong presumption of
possession  in favour of Mechpara is created, and this prosumption
is supported by the ornl evidence of witnesses and by the pro-
duction of kabuliyats and othor documents. As Isaid in the
courso of tho trial, I am not disposed, in cases of this kind, to
place much reliance on the oral testimony of fishormen and
villagers in regard to title and possossion ; bub in the present suit
the documentary evidence produced by Mochparais amplo. Chapar
has also produced kabulyats and jummo-wasil-bakis to show that
they have for years leased and eollocted the rent of the Tilokmors
sota ; bub, as I have nlrendy held, the disputod waber is not the
Tilekmars, sota.”

He therefore decided in favowr of the Moechpara zemindars,
ordering that the attachment of 10th December 1877 Lo sot aside,
and thaf they should be pub in possession of tho disputed water,
receiving the money roalised by the Collector by the lengoe of it
during attachment.

This decision was not maintained by the Judges of a divi-
sion bench of the High Court (Freup and O'Kiweary, JJ.),
who were dissatisfled with the evidence relaling to tho possession
of the sotn by either party. Thoy found that the maps represented
only had hoen the Deputy Collector’s view of the morits, snd
not the real possession by either party, Liooking of all the
proceedings {rom 1849 onwards, thoy found it to bé impossible to
decide thot either party had been in possession of the. disputed
gota. Both parties were clearly out of possession at ome time,
and the possession in 1849, 1860, and 1851 had been disputed.
Being of opinion that neither party had showna title to the posses-
sion, or to the property, sufficient to outweigh the evidence in
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favour of the other, the Appellate Court wasof opinion that bothsuits 1890
should be dismissed. Decrees were made, accordingly, from which o, oo
both parties preferred their appeals; under sections 595 and 596 CNAMIN

of the Civil Procedure Code. HO‘Z.D o
Maraneisr
On these appeals, Dir.

Mz, T. H. Cowie, Q.C., and Mr. J. H. 4. Branson, for the Mech-
para zemindars, argued that there was sufficient evidence o show
that they were the owners of the sota as belonging to the Mechpara
zemindari, and that they were in possession when possession was
taken by the Deputy Commissioner of Goalpara in 1877, The
deoree of the Subordinate Judge had been set asids on insufficient
grounds. Not claimed by the Government, nor by any third
party, the sota was, in any view of the case, the property of either
the plaintiffs or the defendants, unless, as might be the case, it
belonged to both. The property had not been attached in .order
to its remaining in the possession of the Government for an
indefinite time, and it was contended that both parties, according
to a view of the evidence least favourable to the Mochpara
zemindars, wore shown to be entitled. ‘

‘Mr. R. V. Doyne and Mx. 0. W. Arathoon, for the repregen-
tatives of the Chapar zemindar, argued that the evidende had ghown
an exclusive possession by the latter for & considerable period, and
that the absence of claim by the Government, and the entire failure
to prove title or possession on the part of Mechpara, gave weight
to the claim on behalf of Chapar.

Mr. T. H. Cowie, Q.C., in reply, contended that the judgment of
the High Court, heing purely negative, proceeded on evidenece that
in reality requived an affirmative decision, viz. that Mechpara was

entitled in equal part with Chapar. It was not necessary that the
~ shares should have been marked out by evidence in the suit: that
oould be effected in fubure proceedings, and the statement of the
title of the parties would satisfy the reguirement of section 565,
Civil Procedute Code, which, in effect, was that when the evidence
on the record was sufficient, the Appellate Court should determine
finally. The present judgment should be reversed, and an
affirmative decree passed, in favour of each plaintiff, for half
the sota, opposite to and adjoining Mechpara wnd Chapor,
respectively.
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At the end of the srgument, their Lovdshipg' judgment wog

Kaaaexoaa delivered by

Nanary
CrowprERY
[

MamrsweIne
Dens,

Lorp Mozris.—These two appeals, which have been congol.
idated, come before their Lordships on ubpeﬂ& from the High Conrt
at Caleutta. The High Cowrt came to the conclusion that noither
perty had proved thoir caso, and that hoth tho suits instituted in
the Subordinate Conrh should be dismissod with costs,

It appears that the Subordinate Judge had decided in favom
of the zemindars of Mechpma, and had given thom a decres
setting aside an Ordor of Attachment which had Toeen igsued
by the Magistrato under the 530th and 631st seofions of {he
Crimingl Procedure Code, and doclaring in favour of their
title to the sota in dispute and fo the consequont rolief.

Their Lordships are of opinion thet the deeress of the Iigh
Ooutt cannot he sustained, although their Lordships concur in the
decision on the mafters of fact which the High Covrt arrived at,
namely, that neither of the parties, the zemindars of Meclipara or
thetr representatives on tho one side, or the zemindars of Chapox
or their represonfatives on the other, have proved a title to the
exclusive possession of the sota in quostion. Tho Mechpara
zemindars olaim the piece of water as the northorn boundary of
that part of their estate, and inoluded in their osato, and known
a8 “the Codalkafi, Bahirgacha danga,” while the Chapar zemin-
dars allege that tho piece of wator is & portion of thoir estato and iy
called the « Tilukmari sota.” The identity of the placo appears
to be very clesr upon the map made by the amin who was
gent to survey if, and that is the map which their Lordships now
deal with, and which was dealt with by the High Cowrt and by
the Subordinate Judge. Their Lordships axrive at the same eon-
clusion ag the High Court with regard to the insufficienoy of proof
given either by the zemindars of Mechpara or by the zemindars
of Chapar as to the right and title fo the exclugive possossion of the
sota in question. But thoir Lordships ave of opfnion that the
deorees of the High OCowrt cannot be supported a8 pronounced hy
the High Oourt, They ave of opinion thet, although neither party
has proved a title to an exclusive possession, there can be no doubt
that possession helongs to the zemindars of Mechpars and to the

* zemindars of Chapar,
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The Government, who have attached the valuable point of the 1890
fishery pending this litigation make no claim, and they are really m
in the position of stakeholders. o Nazarw

The evidence in the opinion of their LOI'dShIPS is insufficient, as HOVX.D i
already stated, to establish an exelusive possession by either of the M%’;; o
parties. On the other hand it is equally cogent in their Lord-
ships’ opinion to show that there is possession hetween the two.

The result that their Liordships arrive at is that the deerees of
the Subordinate Court end of the High Court should be respect-
ively reversed and each of the parties be declared entitled to an
equal moiety of the sota opposite fo and adjolning their respective
zemindaries, and be decreed to be put into possession thereof accord-
ingly, and that hoth of the parties having failed in their conten-
tion as to an exclusive possession, each should bear their own costs
of the litigation in the Subordinate Coutt, in the High Cowt, and
of these appeels; and their Lordships will humbly advise Her
Majesty accordingly. ‘
Appeal allowed.

Solicitors for the Mechpara zemindars, Khagendra Narain
Chowdhry and others : Messis. Watkins & Lattey.
Solicitors for the representatives of the Chapar zemindar,

Kirni Narain Chowdhry : Messrs. 7. L. Wilson & Co.
G, B.

APPELLATE CIVIL.

Before My, Justice O Kinealy and Mr. Justice Ghose.
MADHUB NATH SURMA. (Praiytrr) o. 1890
3100 %
MYARANT MEDHI (Drrexvan) * April 5%

Assam Loand end Revenue Regulation, 1886, ss. 2 prov. (3), 12, 39, 151, and
154~ Bettlement-holder, his vights under a setilement—Nigf ]chemjdar,
his right to a settloment—Section 164 of the Regulation.

The effect of sections 39 and 151 of the Assam TLiand and Revenue

Regulation, 1886, is that a settlement made by & Settlement Officer, unless

@

% Appeal from appellate decree No, 843 of 1888, against the decree of

A, C. Campbell, Hsq.,, Deputy Commissioner of Eamrup, dated the 1st

of February 1888, affivming the deeree of Baboo Sibo Prasaud Chucker-

butty, Exbtra Assistant, Commissioner of Ganhati, dated the 30th of
August 1887,



