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thelr representatives on the vecord of the suit, in rogard to the 1890
execution, discharge or satisfaction of o decree, whether the olaim Pyycmsnon
seb up be g claim on the ground that the property is that of a BuxDors-
. DHYA

person on the record or belongs to eny third party. It seems to e
me that the effect of the decision between such parties is, that the 2484 Bisk
vight to enfores or oppose execution against the property in dispute
is decreed and finally determined under section 244, subject to the
result of such appesl as is given to them by law.

Prowser, J.—1 am of the snme opinion.

Gwosg, J.—T am also of opinion thet an objection taken by a
person, who has become the representative of o judgment-debtor
in the course of the execution of o decree, to the effect that the pro-
perty nitached in satisfoction thereof is his own property, is o
matter cognizable only under section 244 of the Civil Procedure
Code, and not the subject-matter of o separate suit. And Iagres
with Mr. Justice O'Kinealy in thinking that the matter does not
fall within sections 278 o 283, and that the effect of n decision
upon the objection of the representative is that the question of the
Lisbility or otherwise of the property to satisty the decree is deter.
mined under section 244, subject to the result of such appeal as is
allowed by law.

A AL

APPELLATE CIVIL.

Before M, Justice Pigot and Mr. Justice Beverlay,

GOEKHUL SAHU anp ormers (Praryeires) «. JODU NUNDUN ROY 1800
AND ANOTHER {DEFENDANTS). April 2,
GOBIND SAHU awp ormems (Derenpants) » LUCHMI NARAIN
: ROY invp ormxRs (Prarnwreys)¥® | ‘ ,
Bengal Tenancy Act (VIII of 1885), s.108—~Decision of o Rovenue Qfficer
under—Res judicata.

A question®heard and decided by a revenue officer under s, 108 of the
Bengal Tenancy Aot is res judieuta between the same parties in & subse.
quent suit in a Givil Court, ‘

* Appeals from Appellate decrecs Nos, 691 and 738 of 1889 against the
+decroes of Baboo TUpendra Chundra Mullick, Subordinate Judge of
Tirhoot, dated the 30th of January 1889; afirming the decrees of Baboo
Joogulkishore, Munsiff of Mozufferpore, dated the 81st of December 1887,
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Hurri Sunker Mookerjee v. Muktaram Patro (1) not applied.

UnpeR an order passed under section 101 of the Bengal Tenancy
Act, 1885, & survey was made and & record of rights prepared in
respect of mouzah Bishunpore Soamai, also called mouzah Memari.
Kandh, Chuckla Nai, pergana Bisera, in the district of Mozuffer-
pore. During the preparation of the record of rights one bigha
five cottas of land situate within this mouzah were claimed by
Luchmi Narain Roy, Jodu Nundo Roy, and Rambeles Roy (here-
inafter called the Roys) as mal or rent-paying land appertaining
to their estate, while Gokhul Sahu and four others (hereinafter
colled the Sahus) claimed the land as part of the five bighes of
rent-free brohmutter land purchased by them along with other
properties under a deed of sale dated 7th March 1883. After a
full enquiry into the dispute between the Roys and the Sahus,
the Revenue Officer, on 21st August 1886, by en order under
section 106 of the Act decided that this ome bigha five cottas of
land was the mal land of the Roys end liable to pay rent.
Against this order the Sahus eppealed under section 108 to the
Special Judge appointed under that section; and on 28th April
1887 the Special Judge reversed the order of the Revenue Officer,
holding that the land was the rent-free brohmutter land of the
Sahus. From this decision of the Special Judge there was no
second appeal : but both parties filed separate suits in the Civil Court.

On the 10th June 1887 the Sahus brought a suit (No. 389 of
1887) to recover from the Roys the sum of Rs. 59-10-9 as
damages for having wrongfully cut and carried away their crops
from this one bigha five cotfas of land. The Roys alleged that
the land was their mal land, and denied that the crops belonged
to the Sahus. Suit No. 489 of 1887 was in respect of the same
plece of land, and was instituted on the 7th July by the Roys
against the Sahus and their vendors. In this suit the Roys
alleged that the land was their mal land, and was situate
within-their putti; that they were in possession; and that neither
the Sshus nor their vendors had ever been in possession of it.
They further alleged that the Judge’s order of 28th April
1887 was made ex parte, and contended that it was illegal
and ought to beset aside. Accordingly, they prayed for a

(1) 15 B. L. R,, 238.
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declaration that the land was their mal land, for confimmation of

possession, and that the Judge’s order of 28th April 1887

should be set aside. The Sahus alleged that the lnnd in suit wos
part of the five bighas of brohmutter land which they hed pur-
chased under a deed of sale dated 7th March 1888, and that they
had heen in possession since the dofe of their purchase ; that hy a
sened dated Kartick 1199 Fusli (October 1792) these five bighas
of brohmutter land were granted to one Bahuran Misser, and that
they had purchased them from the heirs of Bahuran Misser. They
denied that the Roys or their predecessors in title had been in
possession within 12 years prior to the institution of the suit, and
contended that the suit was barred by limitation. The Salhus also
pleaded that the Judge's order of 28th April 1887 was a har to
the suit under section 13 of the Code of Civil Procedure.

The two suits were fried together by the Munsiff.

The only issue material to this report was whether the suit of
the Roys was barred under section 13 of the Civil Procedure Code.

The Munsiff found that the sanad of Karbick 1199 Fusl
(October 1792) had heen granted by the predecessors in title of
the Roys, but held that the Sahus had failed to prove that the
land was their rent~free brohmutter land and that they had raised
the crops in suit. Heheld thatthe suit of the Roys was not barred
under section 18 of the Civil Procedure Code or by limitation;
and that the land was the mal land of the Roys. Accordingly
the Muonsiff dismissed the suit of the Salms and decreed that of
the Roys. This decision was affirmed by the Subordinate Judge.

The Sahus filed separate appeals in each ease in the High Court.

Bahoo Sreenath Banerjee for the appellants.

. Baboo Mamwnatha Nath Mitter for the respondents.

The judgment of the High Cowrt (Preor and Bevertzy, JJ.)
was ag follows:—

These appeals raise a very important question under the Bengal
Tenanoy A%, and it is to be regretted that the facts out of which
théy arise are not more fully before us.

It would appear, however, that under the provisions of chapter
X of the Bengal Tenancy Act a measurement was made and o
record of rights prepared in respect of o certain local ares within
which the land in suit is situated, The terms of the order made
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wndar soction 101 of the Aub and the particulars speeifiod thovein

i accordance with sootion 102 are not on the veeord; but it is

admitted that one party (whom wo shall call tho Roys) olaimed
this land ay rent-paying land apporlaining o thoeir estate, while
the othor paty (whom wo may eall the Sahus) clnimed it ag their
ront-freo brohmuttor Jand.  This disputo bhaving Toon enquired.
into Ty the Revenuo Officor under soctions 106 and 107 of the
Act, T dosidod that tho land was mel lund and liadila to pay vent.

Against this deoision the Suhas apposlod. under sockion 108 to
the Special Judge appointod wnder thad soction—tho Bpecia] Judge,
it may bo montioned, heing the District Judge of Tirluot, and
ho rovetsed the devision of the Revenuo Officor and lild that the
land wes rent-frooe.

Trrom that decision there was no socond appoal,

Both partios, owoevor, fled suits in the Givil Gourk.  The Sahus
swal the Roys for damages for having b and carvied the evops
of the land, whilo the Roys sned the Salu to sob aside the Judge's
deeroo and for o doclaration. thab the land wos mad and nob the
brohmutter of the Safus.  The two suits wore fried togothor by the
Munsift, who gavo tho Roys o docven and dismissed the suit of the
Sahus. Onappoal this decision was afliemed by thoSubordinate Judge.

Ono point which was taken and argued in hoth the lowor
Courts was that tho decision of the Spocial Judge undor snotion
108 of the Act opoerated as 208 Judicats hotwoon the purties, and
that no suit would le to sob it aside; and this is the point that
has beon pressed upon us in seoond appeal No. 738,

The quostion is ono of very great diffioulty, having regnrd to the
provisions of the Bengnl Tonancy Act on tho subject, That Act
nowhero defines with sufficlont clesrness tho oxtont, soopo, and
ohjot of tho so-eallod rocord of rvights.  Section 102 in truth
spevifios cartain povticulars which may “ oither withoub, or in -
addition to othoy purticulars,” be rocordod. The puaticulers there
specifiol are such as prosuppose the oxistonco of a toanay-—such
o8 tho naome and clasy of the tenant, tho lnnd hold by him, the.
rent payoble thorefor and the nubure of that veut, snd tho special
conditions and ineidents (if any) of the tonaney. If no relation- .
ship of landlord and tenant existed in rospoct of svy partioular
piace of land, it seems to us to bo at lonst doubtful whether any
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entry oould be recorded regarding it unless the order mads under
- seotion 101 specially divected such entry to he made as one of the
“other particulars” not specified in section 102.

In the prosent case we think we must take it upon the finding
of the lower Cowrts that the Sahus are “tenants” within the
meaning of the Act, and that the Revenue Officer wos justified in
making on entry regarding the land in suit.

By section 8, clanse (8), n “tenant” is defined to mean “a person
who holds land under another person, and is, or but for a special
contract would e, linble to pay rent for that land to that person.”
Now the brohmutter sanad of Kartick 1199 F.S., under which the
Sahus claim to hold, is found by the Munsiff to have heen granted
by the predecossors of the Roys, and if genuine it operates as s
special contract, but for which the Sehus would be Lahle to pay
rent to the Roys. That heing so, the Sahus, we think, are accord-
ing to their own case tenants within the meaning of the Act, and
the Revenue Officer therefore had jurisdiction to enter the parti-
culars of the land in suit in his record of rights.

The next point is whether the Revenue Officer having heard and
decided the dispufe under section 100, his decision will operate at
res judicats in o subsequent suit brought to try the seme question
in g Civil Court between the same parties. ‘

In the case of Hurri Sunker Mookerjee v. Mukiaram Patro (1)
it was held by a Full Bench of this Court that & judgment by a
Collector in a suit under Act X of 1859 declaring the plaintiff
entitlod to assess rent upon land alleged by the defendant to be
la,kﬁemj is nob conclusive in o subsequent suit between the same
pazties for arrears of rent under Bengal Act VIIT of 1869, That
decision was based on the principle that the decision of & Revenue
Court on a question of title is no bar fo the trisl of the same
question by the ordinery Civil Courts.

But by section 107 of the Bengal Tenancy Actithe Revenue Officer
i directed to’adopt the procedure laid down in the Code of Civil

Procodure for tho trinl of swis, nnd i is provided that his decision

in every such proceeding shall have the force of o decves. It

appears to us that these words were infended fo invest him for the

trial of these disputes with the powers of & Civil Court, and to give
(1) 15 B. L, R, 238,
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to his decision the binding forae of o dooree of o Civil Conxt,  Thig
~ viow is borne out, a8 it sooms to us, by the two following seetions.
Saction 108 gives the xight of appeal agoinst such decision to o
spocial Judgo to e appointod under that section, and of second
appeal to tho High Cowrt, Soction 109 distinguishes between
disputed and undisputod ontries in the zocord, snd while laying
down that undisputed entrios shall ho prosumed fo bo corvect until
tho eontrary ds proved, apponrs to treat tho decision of disputed
entrios undor sections 106108 as final,

"Wo must confoss that it ig with considernble hositation that we
arvive of this result.  Tho languago of the At is unfortunately
vaguo; bub we cannot supposo thet it was tho intention of the
Logistaturo after providing for the tuial of disputios regurding entrios
in the roeord of rights by the Code of Civil Trocoduro and hy a
spocinl Appellate Cowrt, that snch disputes should ho lable to be
reopenad before the ordinary Civil Comts of the country.

We aze of opinien, therefore, that tho suit of the Roys was Larred
by section 18 of thy Code of Civil Procedura,

Appoal No. 738 must bo allowed, the docrees of tho lowor Courts
aro roversed and the suit dismigsed with costs in all Courts,

In appesl No, 91 wo think that no ground for seoond appesl
<msts, and wo accordingly dismiss it with costs.

Appeat No, 738 allowed.

Appeal No, 601 dism issed,
C. D, T

B e ve——

I ULL BIZIN(/II

Before Sy . Comer Pelhoram, K., C’/sz‘ Justineg, M, Jiualicn Prinsep,
M, Justice Pigot, Mr. dustive O Kinewly, and M, Justics Ghose,
RADIIA PROSAD SINGIT (Prarwzrer) » BAL KOWAR KOZERI

(Dmruzpanr) ¥
Cless—llegal Crss—Asul and AhwalmmBent—Bengal Toneney Aet( VIII o

1886), ss. 8(B), Vde~Log. VILLof 1798, o5 b4, 56, 67, 68, GleRay, V. 9/ 1812,

58, % 3—Second, A ppeal, grounds of'~Clode of Cinil Procedure (det XIV

of 1882), s, 584,

* Full Bench roferonce on spocial Appeal No, 8101 of 1887 ngajust the
doeree of tho District Judge of Shahabad, deted the 25th Apeil 1687,
affirming the doeree of the Munsif, First Court, Buxar, dated 30th Decom.
ber 1886,



