
VOL. xriL] ciLctim smiiiis, m
tlieir lepreseatatives on the record of the siiit, in regard to tlie 1S90
execution, discharge or satisfaction of a decree, whether the claim 
set up he a claim on the gronnd that the property is that of a Ewboi’a-
person on the record or belongs to any third party. I t seems to -o.
me that the efleot of the decision between such parties is, that the 
right to enforce or oppose execution against the property in dispute 
is decreed and finally determined under section 2 ii, subject to the 
residt of such appeal as is given to them by law.

P k in s e p , J . — I  am  of th e  sam e opinion.

G h o se , J . — I  am also of opinion that an ohjection taken hy a 
person, who has become the representatira of a ]‘udgmen.t-debtox 
in the course of the execution of a decree, to the efieet that the pro- 
perfcy attached in satisfoction thereof is his own property, is a 
matter cognizable only uader section 244 of the Civil Procedure 
Oode, and not the subject-matter of a separate suit. And I agree 
•with Mr, Justice O’Kineflly in thinking that the matter does not 
fall within sections 278 to 283, and that the efect of a deoision 
upon the objection of the representative is that the question of the 
liability or otherwise of the property to satisfy the decree is deter
mined under section 244, subject to the result of suoh appeal ns ia 
allowed by law.

A .  A. Q.

APPELLATE CIVIL.

Before M r. JusHoe Figot and, M r, Justice Bwerley.
GOKHUL SA iro  AND othbbs (P la in tif fs )  ii. JODU NOTDTO EOT 1890 

AND ASOTHIE (DErElTDAHTs). A fr il  3,

GOBIjND SAHU asd otsebs (DspEiiDAifis} «. IF C H M I NARAIIS'
E O y  i S D  O T H S E S  ( P i a i o t i o t ) . *  ,

Bengal Tenancy Aoi ( T i l l  cf 12&S}, s. lSB—DenBion of a Jimienw OJioer 
u nder—Bes judicata,

A question "lieard and decided by a revenue officer under s. 108 of tie 
Bengal Tenancy Act is m  jnikata  between the same parties ia a Hubse- 
quent suit ia a Civil Court.

* Appeals from Appellate decrees Nos. S91 and 7S8 of 18S9 against the 
deeroes o): Baboo TJpendra Ohimdra Mulliek, Subordinate Judge of 
TiAoot» dated llie SOtli of January 1889; affirming tlie decrees of Baboa 
Joogttlkistore, Munsifil of Mozuffierpore, dated tie Slst of Deoemljer 1887.
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H u r ti Stinker Mookerjee v. M uH aram  F atro  (1) no t app lied .

U nder an. order passed under section 101 of the Bengal Tenancy 
Act, 1885, a survey 'W'as made and a record of rights prepared in 
respect of mouzah Bislnmpore ,Soam®, also called motizali Memari* 
Kandh, Chuokla Nai, pergana Bisara, in the district of Mozuffer- 
pore. During the preparation of the record of rights one higha 
five cottas of land situate -within this mouzah were claimed by 
Luchmi Narain Roy, Jodu Nimdo Eoy, and Eamhelas Eoy (here
inafter called the Keys) as mal or rent-paying land appertaining 
to their estate, while Gokhul Sahu and four others (hereinafter 
caEed the Sahus) claimed the land as part of the five highas of 
rent-free Ibrohmutter land purchased by them along with other 
properties under a deed of sale dated 7th March 1883. After a 
full enquii^ into the dispute between the Eoys and the Sahus, 
the Eevenue Officer, on ,21st August 1886, by an order under 
section 106 of the Act decided that this one bigha five cottas of 
land was the mal land of the Eoys and liable to pay rent. 
Against this order the Sahus appealed under section 108 to the 
Special Judge appointed under that section; and on 28th April 
1887 the Special Judge reversed the order of the Eevenue Officer, 
holding that the land was the rent-free brohmutter land of the 
Sahus. From this decision of the Special Judge there was no 
second appeal: but both parties filed separate suits in the Civil Court.

On the 10th June 1887 the Sahus brought a suit (No. 389 of 
1887) to recover from the Eoys the sum of Ea. 59-10-9 as 
damages for having wrongfully cut and carried away their crops 
from this one bigha five c o t^  of land. The Eoys alleged that 
the land was their mal land, and denied that the crops' belonged 
to the Sahus. Suit No. 489 of 1887 was in respect of the same 
piece of land, and was instituted on the 7th July by the Eoys 
against the Sahu,s and their vendors. In  this suit the Eoys 
alleged that the land was their mal land, and was situate 
within'their pu tti; that they were in possession; and that neither 
the Sahus nor their vendors had ever been in possession of it. 
They further alleged that the Judge’s order of 28th April 
1887 was made ex parte, and contended that it was illegal 
and ought to be i set aside. Accordingly, they prayed for a

(1) 15 B. L. E„ 238.
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declaration tliat t’lie land was their mal land, for confirmation of 
possession, and that fts Judge’s order of SSth April 1887’ 
shô l̂d lie set aside. The Sahus alleged tliat tte land iu suit was 
parf of the five bighas of brohmutter land which they had pui- 
ehased under a deed of sale dated 7th Mai’ch 1883, and that they 
had been in possession since the date of theii’ purchase ; that by a 
sanad dated Kartibk 1199 Fusli (October 1792) these fiye bighns 
of brohmutter land were granted to one Baliui'an Missei, and that 
they had purchased them from the heirs of Bahiiian Misser. They 
denied that the Eoys or their predecessors in title had been in 
possession within 13 years prior to the institution of the suit, and 
contended that the suit was barred by limitation, The Salius also 
pleaded that the Judge’s order of 28th April 1887 was a bar to 
the suit under section 13 of the Oode of Oiyil Procedure.

The two suits were tried together by the Munsifi.
The only issue material to this report -was 'vvliBtlier the suit of 

the Roys was barred under section 13 of the Civil Procedure Oode.
The Munsifi found that the sanad of Kartiok 1199 Eusli 

(October 1792) had been granted by the predecessors in title of 
the Eoys, but held that the SahuB had failed t.o prove that the 
land was their rent-free brohmutter laud and that they had raised 
the crops in suit. He held that the suit of the Eoys was not barred 
under section 13 of the Civil Procedure Oode or by hmitation; 
and that the land was the wet/ land of the Boys, Accordingly 
the Munsiff dismissed the suit of the Sahus and decreed that of 
the Eoys. This decision was affirmed by the Subordinate Judge.

The Sahus filed separate appeals in each case in the High Court.
Baboo SrmiaUi Banerjee for the appellants.

, Baboo Mamnatha Nath Mitier for the respondents.
The judgment of the High Court (P igot and B bvebley, JJ.) 

■was as follow s:—
These appeals raise a very important question under the Bengal 

Tenancy Alt, and it is to be regretted that the facts out of which 
they arise are not more fully before us.

It would appear, however, that under the provisions of chapter 
X of the Bengal Tenancy Act a measm’ement was made and a 
record of rights prepared in respect of a certain local area within 
which the land in suit is situated. The terms of tho order made
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1800 Tmilw section 101 oE tbo Aut and ilio iiiirtiuularfl B])0(uflod tlioroiii
(ioicmit'” aocoi'daneo witJi godtioii 102 aro not on tlKnwoi'd; but it jg 

SAinr * atlmittoil that 0110 (wlwm wn filiall call tlio lioys) olaimod. 
j,'uu tliia lawl an ront-paymg land ai)|Hirtainiiig to tlioir ohtato, -wHlo

NirMuiiN tijo otUor party (wlioin wo may call l;lio Balmrt) olaimcd it aa tlioir
' ront-feo lirahnmlitor land. TIuh diapiito Itaviiig lorai miquirod

into by tlio llovinnio Offloor iindiu’ Hu(itionH 10(i and 107 ol tk  
Act, lu) dooidod that iJio land wan mtl laud and liulik) to pay ront.

Af^'aiiiht. tliiB dooision tlio  SidujH appoalod UTidor soctiou 108 to 

tlio Kpocial Jndg 'o  iippo in tod  undor tlu it Boc.tioii.— t,lio SpocialJ'Tulgo, 

i t  m ay  l>o m ontkm w l, Inmig tlio  D istrust d u d g o  oC T irlu io t, and 

ho  rnvoTRcd tlio doiiiBion o l  tlio E w o n u o  (Jlfusor a n d  linld th a t tlio 

la n d  wfis ront-froo.

F i'o in  th a t  dooiKidU tlioro waK n o  sonond ii,p])oal.

Both partioH, liow('vor, lllod Huitti in tlut Oivil Oonti;. Tlio Saluis 
suod tlio JioyH for daiiia{''(i8 l:(»r baviiig out and iiaiTind tho crop 
o£ tlio hmd, \vhilo tlio Hoys suod tlio Irialius to Bot iiuido tho Judge’s 
rteoroo and for it doolamtiou that tho land was m J  and not tlio 
brolimutter of tho Siil ius. Tlio two units woro tried togotlior by tho 
Mnnsi'fl!, who gavo tliy Boya a dooroo and ditimiBHod tlio miit oj tho 
Sahiis. OiiappoaltliisdooiBioixwafl affirmodbyt;hoSubor<linat(t Judge.

Olio point Avhicli was taken and argiiod in both tho lowoi' 
Ooiirfa was that tho dooision of the ffpooml Judgo uudor section 
108 of tlie Act operated as mjvdicata botwooii tho partioB, and 
that no suit would lie to sot it a.side; and tluB i« tho point that 
has boon pressed upon U8 in Boooiid appoal No. 738.

Tho quostion is ono of very great dilfioulty, having regard to the 
provisions of tho Bojigal Tononoy Act on tho subject. That Act 
nowhoro defines with suffioiont olearnoss tko extent, soopo, and 
object of the so-called record of rights. Beotion 102 in truth 
Bpccifies oertiiiii particulars which maij “ either without, or in 
udditioi.1 to otlicT partieiilar!3,” bo recorded. Tho pai’tiqulRM there 
upocifiod are such m pr<'suppos« tho o.’cistenco of a ioMiwy—'Snoh 
aa tho name and clasH oE tho tenant, tho land liold by him, the 
rent payable tborofor ami tho iiaturo of that rait, and tho special 
conditions and ineidonts (if any) of tho tonaaoy, If no relatioft-. 
ship of landlord and tenant existed in respect of any partioular 
piece of land, it seems to us to bo at least doubtful whothoj' any
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entry oould be recorded regarding it unlesa tlie  order made imdor 

section lOl specially directed buoIi  entry to  be m ade as one o'f t h e '  
“ other iDai'tieulars”  not specified in section 103.

In the present case we think we must tate it upon the finding 
of the lower Ooiu'ts that the SahiB are “ tenants ” -within the 
meaning of the Act, and that the Eevenue OfEoer wos justified in 
making an entry regarding the land in suit.

Bysection3, clause (3), a “tenant” is defined to mean “ a person 
who holds land xmder another person, and is, or but for a special 
contract would be, liable to pay rent for that land to that person.’' 
Now the brohmuttex sanad of Kartick 1199 F.S., under which the 
Sahtts claim to hold, is found by the Munsifl to haye been granted 
by the predecessors of the Eoys, and if genuine it operates as a 
special contract, but for which the Sahus would be liable to pay 
rent to the Eoys. That being so, the Sahus, we think, are accord
ing to their own case tenants within the meaning of the Act, and 
the Eevenue Officer therefore had jm’isdiction to enter the parti- 
culaiB  of the land in suit in his reeoid of rights.

The next point is whether the Eevenue Ofiicer having heard and 
decided the dispute under section 106, his decision will operate at 
res judicata in a subsequent suit brought to try the same question 
in a Civil Court between the same parties.

In the case of Sui'i'i 8tmher Mookcrjee v. MiiMaram Palro (1) 
it was held by a Full Bench of this Court that a judgment by a 
Collector in a suit under Act X of 18S9 declaring the plaintiS 
entitled to assess rent upon land alleged by the defendant to be 
lakheraj is not conclufiive in a subsequent suit between the same 
parties for arrears of rent under Bengal Act YIH of 1869. That 
decision was based on the principle that the decision of a Eevenue 
Oovxt on a question of title is no bar to the trial of the same 
question by the ordinary Civil Courts.

But by section 107 of theBengalTenancyAotthe Eevenue Officer 
is directed to’adopt tlu; in'ocnduri; laid down in the Code of Civil 
Procodure for iho Iriul oi’ su'A:-, nnd it is provided that his decision 
in every such proceeding shall have the force of a decree. It 
appears to us that these words were intended to invest him for tho 
trial of these disputes with the powers of a Civil Court, and to give

(1) 15 B. L. E., m
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to ids decisiou the liiuding foroo of n (horeo a Civil Omirt. This 
' viow is bornu out, as it Bcioma to us, by tlio two ioUowing sootions, 
SQotion 108 givos tlio right of appoal against suoli dcoision to a 
Bpocial Jutlgo to Ija appoiiitod under that Bootion, and of second 
•appeal to tho Iligli Court. Soctioii 109 diBtiiiguishos between 
disputed and undisputed ontrios in the rooord, and while laying 
down that undisputed outricis shall ho prosaniod to ho oorroct until 
tlu) contrary is proved, appears to treat tlio dooiBion of disputed 
entries under sootions lOG—108 as final.

Wo imist confoBS that it is witJi oonsidorahlo hesitation that wo 
arrive at this result, Tlio language of tlio Acit if) unfortunately 
vague; hut wo cannot suppose that it was tlû  intention of the 
Legislatuio after providing for tho trial of disputes regarding ontrins 
in tho record of rights hy tlio Godo of Civil I ’rododure and by a 
special Appellate Court, that sueli disputof) should ho liable to bo 
reopened hofore tlio ordinary Civil Couiis of tho (Knintry.

We are of opinion, theroforo, IJmt tlio suit of tlio Hoys was Larrod 
by section 13 of tho Godo of Civil Proeeduro.

Appeal No. 738 must ho alh)wod,tho (hioroos of tho lowor Courts 
are rovei’sed and tho suit diBnussod with costs in all Courts,

In appoal No. (lOl wo iJiink that no ground for second appeal 
oxibts, and wo accordingly dismiss it with (losts.

Appaai No. 738 allowed.
Apjieal N o , tii)l d im m u l .

c. D. 1’ .

FULL BENCH.

1890 
tTtine 2.

Jl/forn Sir TP'. Gamer T e lh n m , Kl:., Clii/f Jiislinu Miu Ju d in  Pi'itisep, 
M l', Jmlioe. JHgut, M r. Jiutice O'Kim uly, and M r, ihdim  fllme.

SADJl'A  PE O SA D  S fflG J f (l>MrKWFif) «. BA L K O W A E K O IE I
(D e Ii'EN B aH T).*

Ccsn—Mlcrial Oeii/!—-Jsid mul Ahoah-^Eent-^Bmrial Tmiancij Act (V III  ( f  
i m j ,  .w. 3(6), 74“ % /. V l l l o f im ,  57, 58, 6 1 - % ,  V .q fim ,  
.vs. 2, d—Sccomi Ajipeah aronnds of~~Gode of Cwil I^nmhire (Ant X IV  
of 1882>, .?■ C84.

* Eull Bench rofei'cnee on spodal Appoal Fo. SlOl oE 1887 against the 
dcm-eo oF tlio District Judge of Slialiabad, do-tnd tlicSotli April]fiSf, 
adlmitig Ilia deuiioe of the Mimsit, Firal Uourt, Buxar, dated SOfcli J)0C0ra* 
bci' 188(i,


