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arrangement between the co-shavers and the tenants as to the mode 1890
in which the entire rent shall be collected, but which preserves — Gop,y.
intact the original tenancy both as regards the aren of the holding CHSN DER
and the rent paid. We cannot, thereforo, see the analogy, which v
both the Munsiff and the Subordinate Judge find to exist, IETZ “ﬁ“;g
between a suif for rent and a suit for additional rent when the Cmowpzay.
parties suing are sume only of several co-sharers.

For the reasons stated we think the suit is not maintainable by
the plaintiffs, and it is unnecessary, therefore, fo determine the
remeining point, viz. whether the question of aven is res judicate,
by reason of the former decision. 'We therefore decree the appeal,
veverse the decision of the Subordinate Judge, and dismiss the suit

with costs in all Courts.
Appeal allowed,
¢ D, L,

FULL BENCH.

Before Sir W. Comer Pethoram, K., Chief Justice, Mr, Justice Prinsap,
My, Justice Pigot, Mr. Justice O' Kincaly, and Mr. Justice Ghose.

PREM CHAND DEY (Drcere-mozozr) v. MOKHODA DEBI 1890

DI %
(TUDGMENT-DETTOR). June 18.

Jurisdiction~~Sale in excoution of @ decree—Properly oufside jurisdiction

of Court executing decree—Code of Civil Procedure (det XIV of 1882,

s¢. 16, 228, 649,

A Court has no jurisdiction, in execution of a decree,to sell property over
which it had no territorial juvisdiction althe time it passed the order of sale.

The decrec-holder at o sale under & mortgage decrec purchased the
mortgaged property with leave of the Cowt, Before the order of sale was
passed the mortgaged property had been transferred by an order of Govern
ment to the jurisdiction of ancther Court. Held by the Full Bench i
That the sale must be set aside as heing without jurisdiction.

Kamini Soondari Chowdhrani v, Kali Prosonno Ghese (1) followed.

T this cage one Prem Chand Dey, an assignes of a mort-
gage over certain properties at thab time within the jurisdiction

# Full Beneh on appeal from order No, 92 of 18809, from an order of Babu
Brojendro Kumar Beal, District Judge of Bankura, dated the 1dth Decem-
Der 1888, confirming the order of Babu Shoshi Bhusan Chatter]i, Moonsiff
of Bishenpur, dated the 18th Septemher 1888, ,

() LR, 12 L A, 215; L L R, 12 Calc,, 226,
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ol the Moonsiff of BDishonpur, obtained in the Comt of {he
Moonsifl of Bishenpur by consent o doerco under section
88 of tho Transfor of Lroporty At againgt the mortgagor.
This dareo provided that the judgment-debtor should pay the
sum duo under tho mortgage by the 12th Apeil 1887, and in
dofault the morbgaged property should bo sold,  Execution of thig
doeroo was takon oub in 1887 against tho judgmoent-debtor, angd
in 1888 the mortgngod proporty was sold, the decroo-holder himselt,
with leave of tho Court, hoing tho purchasor thoveol,  An objeution
was then raised by tho judgment-dobtor that inasmuch as the
propoxly was mob within the jurisdiction of the Moonsiff of
Bishenpur, Tub had by an ordor of Government beon transforved
with other landsto the jurisdiction of another Moonsiff, the salo wag
invalid. This transfer from ono juvisdickion to another took place
about two months before the institution of the suit on this mort-
gage.  Tho objection raised Ty the judgmont-debtor was allowed
Ly both the Lower Cowrts, Tho doeroe-holder apponled $o the High
Court, and tho caso enme on for hoaring before My, Justice Prinsop
and M. Justico LIilL, who passed the following order :—* Two quos-
tions eriso for our deeision in this second appeals fivst, whothor in the
course of provoedings in. exeution to sobasido o saloliold in exceution
of & docroe 1 is compotent to the debtor to raisoe for the fivst time an
objection going to tho jurisdiction of the Court which passed the
docree, ovon fo the validity of tho decreo itself.  Next, whther, sup.
posing thet an oljection to the validity of the deerce itsolf is unten-
ablo in the procoedings in oxecution of that decres, the salo conld
propotly be held by the Court which admittedly had nob juris-
diction at tho time that thoe sale tock plase over the lands which
wero o bogold.  Our inclination is to disallow tho fiush objoction,
and to hold that in the cowrse of proccedings in exosution of o
deeroo if is not ecompetunt to o judgment-dobtor £or the fivst time
to dispute the jurisdiction of tho Court to try the suit, and to sk
to have tho particular decroe declared to be inoperofive, although
he has mob objected to it in tho appeal ellowed by law, This, no
doubt, s o point of gront importance, on which if is necessary fo
have the decisions of the Tower Courts wniform, Dub i we were
to hold, as we aro inelinod to do, that this objection conld not

propecly be raised in tho presont stage of the proceodings, we -
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should feel bound to refer the matter for consideration by a Full 1890
Bench of this Court, hecause we are notb disposed to agree with the — p ="
view of the law expressed by another Division Bench in the ecase CHAND D=x
of Kartik Nath Pandey v. Tilukdhari Lali (1). In our opinion Momom
a Court of Execution is not competent to sell propertics under an  -D®8L
order for sale passed under section 88 of the Transter of Property
Act, if ot the time when that sale is held that Court has no longer
jurisdiction over the lands which it is proposed to sell. We think
rather that, having regard to the terms of section 223, clause (&)
of the Code of Civil Procedure, execution should be transferred to a
Cowrt having jurisdiction over the immovable property, and there-
fore alone competent to hold such ssle. We therefore desire to
have the opinion of & Full Bench of this Court on both the points
in this cage.”

Baboo Rush Behari Ghese (with him Baboo Nokni Runjan
Chatterji) for the appellant :—The ohjection to jurisdiction wasnot
raised until the execution proceedings, and in thet stege it comes
too lote; Swdasive Pills v. Ramalings Pillai (2). You cannot
raige jurisdiction af o late stage of proceedings; Kundoth Mumma
v, Neelancherayil Abdu Kalandan (3), Manokar Bhivra v. Potanis
(4). No consent even can give jurisdiction—Meenakshi Naidoo v.
Subramaniya Sastri (5), Ledgard v. Bull (6).

The order must be accepted es velid and binding, The following
cases show that you cannot raise the plee of jurisdiction at o late
stage of the proceedings :—Modun Mokun Ghose Hazwra v. Buroda
Soondari Dasia (7, Bishenmun Singh v. Lend Mortgage Bank of
India (8), Ooma Soondaree Dossee v. Bepin Behary Roy (9), Radha
Gobind Gossami v. Ooma Soondaree Dossee (10), Naro Hari v.
Awpurnabai (11). A somewho similar case to the last is thot of
Revell v. Blake (12). I say thet the jurisdiction of the Moonsiff is
devived from the Civil Cowrts Ack; he may try osses under

(1) I L. B., 15 Calc., 687. (6) L.B.,131,A,134; LLR 9
(2) 16 B. LR., 882. All 191,
(8) 8 Mad. H. C,, 14. (7 8 C. L. R, 261.
(4) 2 Bom, H. C., 3986. 8) I L. R., 11 Cale., 244 (248).
(5) L.R, 141 A, 160; T. L. R. 11 (8) 13 W. R., 202.

Mad. 26. ©(10) 4 W. R, 363,

(11) I. L. R., 11 Bom., 160 {note), 170,
(12) L. R., 7 C. B., 300 (304).
51
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Rs, 1,000, but bo cannot try o cage of o porson whose land is out-
sico Liiy jurisdivbion. 'When the mather of juvisdiction is. & question
of act, the Moonsiff will have jurisdiction, for the saporior Courtg
will not interforo with the findings. Sco Drown v, Cacking (L.
There 18 also o distinction hetween a vohmbary and an involup-
tary sulmission fo Jurisdiction 5 you cannot alter o voluntary
suhmission turn round and question it, B pavie Pratt (2), "Where
it is o voluntory submission i cannot be objectod fo,  The szm\
v, Jicdge of Cownty Court of Shropshive (8), Brovd v. Perking (4),
Lutehman Pundel v, Moddan Hohun Shye (5), and Maseyh v.
Newed (6).

Baloo Srinath Dass, Baboo Shavoda Charn Mitter, and Baloo
Shaumblee  Chander Dey fov the regpondents, woro not  called
upon,

The opinions of the Full Bonch (Pwruxnasy, .., Coivser,
Prgor, O'Kinnary, and Gioss, 4.y wiro as Lollows 1

Prrurran, OJ. Drivser, Proor, and OWsuavy, 3T, conour-
ring).—This wag & suit bronght on o mortgago of 139 bighas of
land forming part of monzah Bouridangn (}'nyinrtizhpru'. Tt was
brought in tho Court of the Moonsifl of Bishenpur, and by con-
gent; it was doereod thet the dolbtor holdd pay the mmtaged debs
by the end of Choit 1293, and, in defeult, that the mortgaged
property should Lo sold. Tlxocution was taken oub in 1887, and
on the doblor paying Ra. 60 the execution procecdings were struck
off. Execution wos egain suod oub in 1888, whon {the property
was sold and purchesed on the 21st May by the docroe-holder for
Re. 60. It has heen found by both Cowrs that at the time the
suit was Drouglt, and when the order for salo was passed, the mort«
gaged proporly was wholly within the juisdiction of the Moonsift
of Bankura, and not within the terrifovial jurisdiction of the
Moonsiff of Bishenpuz, who exooutod the decroo.

Both Courts havo refused {0 confirm the sale; and the Division”
Boneh of this Comt, which heard the caso in apponl, kas askod our.
apiuion on the following question, viz, whether 8 Court in exeon-
tion of decreo is competout to soll property, if, af the timo the sale

() LR, 3Q. B, 672 (4) T. R, 21 Q, B. D, 533,
# LR, 12Q.B. D, 834 (341). (6) LL B, 6 Cale, 518,
{8) 26 Q. B. D, 242 (248). (») L L. R, 14 Cale,, 661,
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is held, the Court has no longer jurisdiction over the land. which it
is proposed to sell.
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'We are of opinion that the Court has no such jurisdiction. By CHMDDM
section 16 of the Code of Civil Procedure, suits for the recovery Momom

of immoveable property, or for the determination of any other
right or inferest in immoveable property, must be instituted in
the Court within the local limits of whose jurisdiction the property
is situate. This shows that the object of the Code is fo limit the
territorial jurisdiction of the Courts in regard to the property that
they are entitled to deal with. The case of Kumini Soondari
Chowdhrani v. Kokl Prosunno Ghose (1) strongly supports this
opinion. In that litigation a suit for foreclosure relating to lands in
the 24-Pergunnahs was dismissed in the 24-Pevgunnnhs Couxt, and
an action upon a covenant in the mortgage deed relating to
lands in Nuddea was also dismissed in the Nuddea Court.
On appeal the High Court upheld the decision of the Nuddea
Court, but decreed the appeal made from the Couxt of the 24-Per-
gunnahs, and, remanding the latter case, directed that Cowmt to
determine certain questions relating to the village of Alumpur,
within the district of Nuddea. Against that decree there was an
appeal to the Privy Council, and their Lordships set aside the
decreo on the hroad ground that the High Court in its Appellate
capacity was nobin a position to give jurisdiction’ to the Court
of the 24-Pergunnahs, so as to enables the latter Comt to deal with
a case commenced and prosecnted in Nudden velating to lands
in that district. It would seem, thovefore, that the Couxts in
‘this country have no power to debermine any right or interest in
immoveable property lying wholly outside their local jurisdiction.
Nor does the argument in favour of the extended jurisdiction of
the Courts in the mafussil baged on section 298 nppear to us to be
supported by that section. So far as the Procedurs Code is con-
cerned, execution of a decree is only a continnation of the suit, and
there appears Ho legitimate reason why & Court in the later stage of a
suit ghould have greater powers than it possessed at ifs institution.
But however that may be, a comparison of section 223 with the

Iast paragraph of section 649 seems to us to indicatethat territorial

jurisdiction is & condiftion precedent 4o a Court executing o deeree.
() I.R, 121 A, 215 I, I R, 12 Cale,, 226.
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We are, therefore, of opinion that the Court below not having,
at the time it passed the order of sale, territorial jurisdiction over
any portion of the property sold, and this being a suit between the
decree-holder and the judgment-debtor, thet the Judge was right
in refusing to confirm the sale. »

In the result the appeal will be dismissed with costs.

Grosg, J.—1 agres in holding that the Moonsiff of Bishenpur .
had no jurisdiction to sell the property, and that therefore he was
right (and so also was the Judge of the Appellate Court) in
refusing to confirm the sale. And this, I should think, he was
bound and competent o do, when he found that he had po juris-
diction to hold the sale. T do not understand that the last portion
of the judgment just delivered by the Chief Justice is intended to
decide, or suggest, that if a third party, and not the decree-holder,
were the purchaser, the Courts below would not be right in making
the order they did, and it is therefore not necessary to discuss
that matter in this case.

Appeal dismrssed,.
A A C

APPELLATE CIVIL.
Before Mr. Justice Tottenhanm and My, Justice Ameer Al

MOHINI MOHAY DAS (JupeMENT-DERTOR), PETITIONER, » SATIS
CHANDRA ROY AND OTHERS* (DEcBRE-HOLDEBs), OPPOSITE
Pamry.
Valuation of suit—8uit for possession and mesne profits—Value of the
orignal suit—Aet XI1I of 1887, s. 21,

In & suit for possession and mesne profits, the value of th;a original
gsuit for the parposes of section 21 of Act XITI of 1887 depends not merely
upon the value of the property sought to be recovered, but also wpon the
valne or amount of the profits recoverable.

Sarts Cuanpra Rov and others (the opposite party) brought a
suit in the Court of the Subordinate Judge of Dacca against
Mohini Mohen Das and Mary Pogose (the pe‘t:‘itioners) end
another for the recovery of possession of certain immoveable
property and for mesne profits, but did not state the amount they

* Civil Rule No, 1706 of 1889 against the order of Baboo Krishna

Chandra Chatterjee, Subordinate Judge of Dacca, dated the 24th of August
1889,



