
iKHfl if) tlin Hdiis waa matlo in ordux to indicintu that tlin ijara was not 
tioBiNu Ui, of llata  Suiuloii. Evon ii

■li-i"-' tkoso worda woro not u«sd tlio lociso, under its toims, would liavo 
lliiMKNDiiA d(!80()nd()d to tlio lioii'B oi: llara Sundori; liut it was proljaUy 

N4.ii,iitf liny tJiDuglit nocoBsaiy to malco that point oloar; and in order to 
’ iiioko if; clonr tlio last condition, that tho ijora should oontiaiiQ 

to iJio lj(niofit of tho titin or suns of llara Snndori, was insoi’ted.”
Thoir Lordalups arc of opinion, tliat tlio ijara wai? to llara
Btindori and hor hoivs, and that la tho propor oonntruotion to Le 
put ii[)t)u tho Icafii). In this caao tlio widow had no danglitors, 
find it i» Btatod Uiat tho only Ihhiio was thn Bon who was named.
Q̂ lujir Ijoi'dtihipH thlnlc that tho (Jonrt hnvo put tho proper
oolitiiiruofiion iipon tlio doouniont, and iluiy will Ihoroforo humbly 
fidvisQ llor Mxijoaty that tho docuHion of; tho High Oonit ho 
aUiruiod. Tho appellant must pay tho coets of thu appeal.

Jpjm l dimmed.

Soliditor for tho appollant: Mr. G. Thatcher.
SolioiiorH for tho roBpondunt: Messrs. T, L . W ilm i f  Co.

0. B.
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J'.CV* lilSEH'WAIl ANii ANoi'nuii (L’bAis'i'iprH) .vhd SU'OSUI (3IK.iR
K y W A il iiO Y  A N D  A N O T I I E B  (D l i W S K U A N T H ) .SumnUer

[On appeal from tho High Oouit at Calcutta.]

CoiiHof Wimls Ad {Jkngul Act X  of 1879), 9. 5~}-~Suit njmkil wlim 
Jllnl on hchalf uf a m'muv tmdor the Oourt uf Wards wilkmt sanction 
ofihat imthorU/f tu proccvd with it.

'WIku'c), xukIov socfcion SB of tlio Bengal O ourt oE W ai'ds Acit, IX  of 1879, 
llii! iiiiiniigt'r tif Ml oslaip iral!iori.seil Llio i)laintilT, in  uwlor to  sfivo liiuilation, 

1(1 iiw lituto 11 su it on liuliiiir of ilio C'ouvt of Wai'dB, wliicIircCuued iiftci’wards 

to fiaiu^tion till) proci«diiig wiLli tlio su it, field th a t Uio Jud g e  rigMly 

onloi'cd Unit tho su it 1)0 rejected , aa incapable, unclor tlu) above sootion, 

ol' boiiiR jreosccutod.

Appeal from a docroo (2Gth Janiiaiy 1880) of tho High Ootirt, 
afOrming orders (14th Ang’ust 1880 and 37th Eohruary 1884) of 
the Siibordinato Jndgo of BajBhahye.

* P m c n l: L o k i ), Il'oraiousE, T i o b d  AsiiBonBSE, L o b b  M A O N A C f f l O T ,  8ib
B. i ’ i iA C o o E : ,  and SiE It. Couch.



Tlie question raised o n  tliig appeal was w M l i e r  a plaint filed on 1S89
behalf of two minors under the Oomfc of Wards, Eumar Biseswar' asDewAu 
Eoy and Eumar Kasiswar Eoy, by one Biseswar Moitra had been 
rightly rejected by the Subordinate Judge, having been by him EjnosHi
stxtick off the file of pending suits as inoapable of being prosecuted 
for want of the sanction of the Court of Wards. Jior.

Eaja Biseswar Eoy left a widow, Eani Jai Sunderi Debi, the 
grandmother of the appellants and of the second respondent, 
between whom it was contested which had the right of succession 
to her estate. She died in 1867, leaving a son, Moheswar Eoy, 
father of these appellants. He died in 1873, and under aa order 
of 24th June 1874, made by the District Judge of Eajshahye under 
the 12th section of Act XL of 1868 (the Bengal Minors’ Act), the 
Oollector toot charge of these appellants’ estates.

By section 2,-Bengal Act IX  of 1879, “ all persons and properties 
■which at the commencement of this Act are under the charge of the 
Oollector by virtu.e of an order of the Civil Court under section 12 
of Act X L  of 1858 shall from suoh commenoement be deemed to be 
under tlie charge of the Court of Wards.” Prom 1879, therefore, 
the minors came under thecontrolof theCourtof Wards; and upon 
this taking place, the Collector appointed to be manager of their 
estate one Hurrogobind Bose, who had also been manager under 
the Court of Wards of the estate of their cousin Kumar Shoshi 
Sikar Eswar Eoy, now the first respondent. His action in regard 
to the estate of Eani Jai Sunder! was one of the matters of com
plaint in this suit, of which the enforced termination was now in 
q̂ nestion. To obtain for the minors, now appellants, two-thirds of 
their deceased grandmother’s property, Biseswar Moitra, describing 
himself aa their “ authorised guardian and weE-wisher,” brought 
this suit on the 19th November 1879. He had written authority, 
dated 19th November 1879, from Hurrogobind, who purported to 
act under tihe direction of tho Comiuissionor and to be authorised 
by the OoU^or in  charge, to sue at his (Bisoswar’s) own risk, in 
order to prevent tho application of limitation to the minors’ 
claim.

Afterwards, on the 8th May 1880, the Oollector authorised 
Biseswar Moitra to act as next friend; but whether the CcEeotor 
was empowered so to do was one of the present questions.
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Oiiilii; I41.li A.tiguHi; 18H0 tlio Hulxu'iliuiiio iliulgo, aCtor tMivonil 
tbMiH jiontiioning i.lu' unit to oiiii1)lo Jl'iHdHwar Moitva ti) oltiam thu 
ptirinission oE iho lioard of ’Uov<iiuio to prdhKmlA) tho nait, ordored 
that thn plaint hIiduIiI 1)o i’oj(i(iirul imd iliii HultHi)m(ilv off tlio filo.

On Iho 37tli Fok'unry 1884, Kiimai' ]5i«0H\vttT ]ioti,tioiuKl tlie 
Jralgn to roKturiJ tlio Biiit to tJio filo, Iio liavlrif  ̂ aitalniMl majority, 
and liftvixig rcooiviid poBSt'HHwn from tlio Oomi; of WavdB. A 
MLMiilaT putitioii waB ]U(jfon’o(i 1.)y Kuiniu' KaHmwiir, tlio otlior 
a|)ii(!llant, wlio liad Toiiclind oiglitoon ynai’H of ago.

On tlio 30tli .TimOjtlioSuboi'dinatoJiulgodiHnilHHtidhotii ixititions, 

to h ig  of opinion th a t tlio p la in t had  boon propiirly rojootoil, and 

th a t ho had Jio juriKdi<ttu)u to  wwtoi'O it  to  tlio file.

An apiioal from thin ordor, and alw) from ilio otdor of 14th 
August 1880, having Loon adniiW-(!d, a DivlHlon 'i’)0noh(M,A(!i)ONHi.i, 
atid IhiVKULRY, JJ.) tlvBmitiHod ii. and aflimicd tho ordur nijcotlng 
tho plaint. Th('y paid—

“ Wu find from l.lu! ])rof;iH«linf>s of llio Boiirtl ol’ liii'vrnmc datod tlio SBtli 
Foliruftvy 1880 lluit ilu* nuoHtioii oE ililB suit, aad of tiu' propw'poj'Bon to 
conduct it on bulialf o£ tlie mhioi'H, was luulcr tlin yojisidrn'alion ot (Jio Court 
of Wiirdu, and fi'om that resolntUoii it is olcar that tlie Oourt of Wsirds 
inteiulud to reserve to itHolf tho pmvor i)E apjioiiitiiig a ue,\t friend of tha 
minors for tlio purposes ot this suit, if it ahould det(u'iiiiu(! that tlio suit 
should lio proeeoded w ith ; and oatJio 38Lh May 1B80, oiilytmmty days 
sabsoq^nont to the date of the tfolloctor’H lotlor, ihul a  lotler from tlio 
Cotirt of Wards to tho ofEoet that tlioy do not authoriHci the ]irnsiiiiutioii. of 
tho suit. Wo are drirou, thcrofore, to the eonelusion that tho CoiloBtor’s 
letter of the 8th May ISSOwas written witlioiit authority, find that it did not 
really ooavoy tlio sanction of the Coui'fc of Wards tor tho institution or 
prosceution of this (suit.

“ Then it is said that under tho proviso to Rootion 25, Act IX  of 1879, tho 
infltituLion oC this plaint was authorised liy tho manager, Itan'ogobiudBouoi 
nnd wo are referred to a latter written hy Ilurrogobind JioHO to Bisoswav 
Moitia, dated 17th Novemher 1879. upon which thi.<i ])laint was filed,' 
authoriBing him at his OM-n risk and rosponHil)iUty to iastituto this suit in 
order to provent tho application of limitation.

“ I t  is contended before us that this authority is axiffieient, and that it 
■was not nceossary that tho plaint should liavo lieea filed in aouordance with 
gootion» B1 and 53 of the Act, k i t  that tho manager had the power of 
authorieiiig any third person to institute the suit on hohalf of the minors. 
Wo are unahle to adopt this vieT. Wo think that the plain moaning of 
section 5B i« th is : That sait# are not to be iustitutod on beliali' of wards
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of Coiii't witionttlie authority of some order of tlie Court of Wards, provided 
tliat in sjjecial oases, ia order to saTO suits fi'om being barred by limitation 
while the order of the Coiu't is being applied for, the manager of the estate 
may of his own motion cause a plaint to be filed; but the section goes on 
distinctly to say that no further proceedings in the suit so Hied shall be 
taken without the sanction of the Court. W e see nothing in tliis section 
to ovei-ride the plain prorisions of sections B1 and 52, wliicli prescribe the 
manner in which suits are to be instituted on bohalf of minors. In such 
suits either the manager, or the Collector, or some other person appointed 
by an order of the Court of "Wards, must be named as next friend. In the 
present case neither the Collector nor the manager, nor any person author
ised by the Court of Wards, was named as next friend, and we thorefora iind 
that the suit was brought in an improper form, and for this reason alone we 
think that it was properly i-ejected.

“ For these reasons, then, ire think that the present appeal must fail. 
The appeal is dismissed with costs.”

Mr. R.y. Boyne, for tte appellants, argued tliat, reference being 
made to tlie lotli section of tlie Act I S  of 1879, the letter of 17tli 
November 1879 nonferred on Biseswar Moitra aa au&ority to sue 
on tehalf of the present appellants sufiioient to satisfy the 55fch 
section of the Act. Also in regard to the letter of 8th May 1880 
it "vvas to he presumed that the Oolleotor waB acting under the orders 
of the Court of Wards, and in accordance with the resolution of 
25th ]?6bruary 1880. The Oollootor after that could not, by Ms 
letter of 28th May 1880, interfere with the hearing oi the suit, 
which had heen duly instituted, At most, the -withdrawal of 
authority should only have the efiect of staying the suit until these 
appellants should he released from the control of the Court of 
Wards.

Mr. ef. D. Mnyne, for the respondents, was not caEed upon by 
their Lordships, "whose judgment was delivered by

L okd H obhouSe.—The matter in dispute in this case lies tritiiin 
a very narrow oompass. The 55th section of the Bengal Court of 
Wards Act, Act IX  of 1879, provides that “ no suit shall be brought 
on behalf (5f*any ward unless the same he authorised by some order 
of the Oourt” ~(th atis, the Court of Wards); “ provided that a 
manager may authorise a plaint to he filed in order to prevent a suit 
from being barred by the Law of Limitation; but such suit shall 
not be afterwards proceeded with, except under the sanction of the 
Court.” The appellants in the year 1879 were wards of Court, and
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1889 HurrogoMnd B obo liad Tseon appobtod iiio,nagGr oJ: tlieir estate. 0;u 
the I7tli Novombor 1879 IliU'i'ogobmd IJose wroto a lottor to tlia 

Koy plaintiff in tliis suit, Bisoswar Moitra, aiitliorlsiiig him to institute
Snosiii  ̂ wards at his ot,vii ritik and I’oapoiiHibility, in,
SiiuB ordor to jn’ovont tlio application of liniitiition. Tlio lottor rolers to

^Eoy.* applicatioBH to tlie Oolloctor and to tlio OommlKHionor, and to
opinioTiB oxprossod liy tliom, bat it doea not xnention any ordor of 
the Court of Wards, nor does it purport to ciorno from tlio (Joiu’t of 
Wards at all. I t  is an autliority oi: tlio inanagor under tli0,su(!0ud 
claiiBO of section 65 of tlio Act to Biaeswiir M'oitra to iusti- 
tnto ft suit for tlxo piiriwao of saving tliotimo of limitation. On tlie 
Bamo day tlio plaintili institiitod tho Bidt. It sooins to liavo boon 
douWod in tliQ High Oonrt wliotlior lio liad antliority to inistituto 
the suit, Tkoir Lordsliips considor tliat tho managor had the riglit 
to giTB Bisoswar Moitra tlio authority, and tluit tho Biiit waaproperly 
instituted. Thon eamo tho question whothor tho suit shonld be 
prosecuted. Bisoswar Moitra took immodiato stops to got an ' 
authority from tho Court of Wards to prosocuto tho suit, and lie 
applied to tho Civil Oonrt sevoral times to glvo liim timo to produce 
liis authority to proseouto the suit. On tlie 8th M,ay 1880 a letter 
was written, wlnoh, if it came from tho Ooui't of Wards, wetild 
show that they wore thon of opinion that tho suit should go onj for 
it purportB to ho an authority from tho OlFioiating Collector of Eaj- 
shahyo, authorising Bisoswar Moitra to act as next friend of tlie 
infants. But it does not purport to oomo feom tho Ouiiri of Wards, 
and it is quite clenr that nobody treated, it as being an authority 
from the Court of Wards, because on tho 10th May an application 
was made to the Civil Court to postpone tho case, without any 
mention of the letter of tho 8th May as boing an authority to pro
secute tho suit. However that may bo, on tho 28th May a letter 
was written which does purpoii to convoy tho opinion of the. Court 
of Waids. It was written by tho Asaistant Oolloctor to tho G oyorn- 
mejit Pleader, and tho writer requested tho Qoverniasnt Pleader 
 ̂“ to take stops at once to inform tho Coiu-t and intimate to tho 
Mooldttar of the junior branch, Bisoswar Moitra, that the Court of 
Wards does not “ authoriso tho suit.” That letter was communi
cated to tho Court. On the same day rtn application was made to 
the Court, and the letter was produced which refused sanction ty the
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prosecution of the case. Upon tliat the plaintili applied for time 
to get the sanction of the Ooiixt of 'Wards, and time was given Mm' 
and on two suhseq̂ uent occasions further time was given that he 
might get the sanction of the Oonrt of Wards. Ultimately the 
time was enlarged until the 14th of A.ngiist, and on the 14th of 
August, there heing nothing said in contradiction of the letter of 
the 2Sth of May, the Subordinate Judgo ordered that the case shoiild 
he struck off the file. It appears to their Lordships not only tliat 
ho had jurisdiction to strike the case ofE the file, hut that he was 
quite right in doing so. He had before him a suit which, however 
lawfally instituted, was hy law inoapahle of being prosecuted with
out a sanction, which the plaintiff was nnahlc to obtain.

Their Lordships therefore are of opinion that this appeal should 
he dismissed with costs; and they will humbly advise Her Majesty 
in accordance with that opinion.

A p p m l dimisscd.

Solicitors for appellant; Messrs. Waikms Laite^.
Solicitors for respondent: Messrs. T. L. Wilson Qo.

c. B.
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G A U R  M O H T J N  C H A K E E B A T I  ( A t o e e h u t )  a n d  T A S A S T J J S D E R I  P . C *
D E B I  ( E e b e q n d e n t ) .  1 8 8 9

Nomnhr
[On petition referring to an appeal from the High Court at 23.

Calcutta.]

F r i r n j  G o n n c i l ,  F r a c t k e  o f - ~ F r o c e d u r e — O i r < } i m s ( m c e s  a n d  t e r m s  o f  

u i h s t i t n t i m  o f  c m  a p p e M a n l ,

Att appellant, after the transmission of Ms appeal to Eugland, obtained 
leave in tlie H ig i  Court to withdraw it. The appeal inrolTed the riglits 
of a minor, party to tKa ijuifc, whose mother and guardian obtained an 
order for her to he substituted for the withdrawing appellant, on the 
terms that she should give security to the satisfaction of the High Court 
for costs already ordered, and should .undertake to abide by any order as 

to general costs.

T his wag a petition prefeiTed hy Bamasunderi Dehi, widow of 
the late Dwartanath Ohakerhati, who died in January 1880,

*  Present: Lobd Ashboubne, Lokd Hobhocjse, Sib B. Peacock, and 
S:k K. Couch.


