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1880 1o tho song wag made in oxder to indieato thet tho ijora was not
Goptnn Lanto como o au ond on the duath of Iora Sunderi, Even if
Rov theso words waro nob used the lease, undor ity forme, would Lave
Hisnwons Qesoonded b0 tho helws of Tare Sundori; but it was probebly
Nuawary Rot ghonglit nocessary to moke thab point elonr; and in ovder fo
Cuowouky, . o . .
mako it clonr the last condition, that tho ijere should continue
to the benoft of tho som or sons of [lare Sundorl, was insorted,”
Thotr Lordships ore of opinion thet tho ijern was to Ilorn
Sunderi and hor loivs, and that Iy the proper construction to Le
pub wpon the leaso.  In this caso tho widow had no dengltors,
and it i stabod thati tho only iswe was tho son who was named.
Their Lordships think that the 1ligh Cowd havo pub the propor
construction upon the document, and thoy will thovelore humbly
advise Tlor Majosty thet the decision of the Iligh Courb Lo
eflivmod.  Tho appellant must pay the costs of the appoal.

Appeal dismissed,
Solicitor fur the appellant : Mr, G, Thateher.
Solivitors Tor the respondent : Mosses, T\ L. Wilson § Co,
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1889 ESWAR ROY awp aworusn (Derunuaxms),
November .
23, [On appoal from the igh Cowt ab Caleutts.]

Conré of Wards Aot (Bengul Aot X of 1879), 8. B5Suit rejocted when
Sled on bekalf of « minor wndur the Couré of Wards without sanction
of that wuthority to proeced with it

Whove, wndor seetion 86 of the Bengal Court of Wards Act, IX of 1879,
the manager of an estate authorised the plaintift, in order fo save limitation,

{o institubo asuit on behall of the Comt of Wards, whichrelused afterwards

to sanetion the proeceding with the suit, feld Lhat the Judge rightly

ordered thal the swit be rejected, ns incapabley under tho above scolion,

ol Loing prosecuted. - ‘

Averas from a docroe (20th January 1886) of the High Cout,.
affrming orders (14th August 1880 and 27th Fobruary 1884) of
the Bubordinate Judgo of Lajshahye.

# Present : Lown Uonmovsy, Tore Asusovswe, Lorn Macnaenzmy, Sip
B, Puacock, mnd S1p R, Covcm,



VOL. XVII] CALCUTTA SERIES.

The question raised on this appeal was whether a plaint filed on
behalf of two minors under the Cowrt of Wards, Kumar Biseswar
Loy and Kumar Kasiswar Roy, by one Biseswar Moitra had been
rightly rejected by the Subordinate Judge, having been by him
struck off the file of pending suits as incapable of being prosecuted
for want of the sanction of the Court of Wards.

Raja Biseswar Roy left o widow, Rani Jai Sunderi Debi, the
grandmother of the appellants and of the second respondent,
betweon whom it was contested which had the right of succession
to her estate. She died in 1867, leaving a son, Moheswar Roy,
father of these appellants. He died in 1873, and under an order
of 24th June 1874, made by the Distriet Judge of Rajshahyeunder
the 12th section of Act XL of 1868 (the Bengal Minors’ Act), the
Collector tock charge of these appsllants’ estates.

By section 2, Bengal Act IX of 1879, “all persons and properties
which at the commencement of this Act are under the charge ofthe
Collector by virtue of an order of the Civil Court under section 12
of Act XT of 1858 shall from such commencement be deemed to be
under the charge of the Court of Wards.” From 1879, therefore,
" the minors came under the control of the Cowrt of Wards; andupon
this taking place, the Collector appointed to be manager of their
estate one Hurrogobind Bose, who had also been manager under
the Court of Waxds of the estate of their cousin Kumar Shoghi
Sikar Eswar Roy, now the first respondent. His action in regard
to the estate of Rani Jai Sunderi was one of the matters of eom-
plaint in this suit, of which the enforced fermination was now in
question. To obtain for the minors, now appellants, two-thirds of
their deceased grandmother’s property, Biseswar Moitra, desoribing
himself as their “authorised guardian and well-wisher,” brought
* this suit on the 19th November 1879. He hed written authority,
dated 19th November 1879, from Hurrogobind, who purported to
aot under the direction of the Commissioner and to be authorised
by the Colléctor in charge, te sue at his (Bisoswar’s) own risk, in
order to provent the epplication of limitation to the minowy’
claim. ‘

Afterwards, on the 8th May 1880, the Collector authorised
Biseswar Moitra to ach as next friend ; but whether the Cellector
was empowered 5o to do was one of the present questions.
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On the LHh August 1880 the Suberdinate Judgo, aftor soveral
~ttmes postponing the suit to onable Disoswar Moitra o oltain the
ponission of tho Board of Levenus to proseeute the suit, ordored
that the plaint should be rejectad and tlu suit strack off the file,

On the 27th Tobruary 1884, Iumar Bisoswar potitioned the
Jrdgo to vestoro the suit to the file, o having attained majonity,
and having rocvived possession from the Court of Wards, A
similar pebition was preferved hy Kumur Kasiswar, the othor
appellant, who had roachod eightean yoars of age.

On the 30th Juno, the Subordinate Judgs dismissed hoth pobitions,
hoing of upinion that the plaint had Dhovn propoly rojectod, and
that Iw had no Jurisdiction to restore it o the file,

An appeal from this order, and also from the ovdor of 1dth
Augugt, 1880, having hoem admitted, & Division Boneh (Macnoskrr,
and Duvinrsy, 30.) dismissed it and allirmed the owlor rojecting
the plaint.  They said—

“'Wo find rom the proseoadings of the Board of Revenue dated the 26th
Tobruary 1880 that the question of this suil, and of the propor pursen to
conduct it on behalf of the minovs, was wnder the considorution of the Court
of Waedy, and from that resoludion it i3 elear thal the Court of ‘Wards
intendod to veserve to itself the power of appointiug a wext friend of the
minors for the purposes of this suil, if it should determine that tho suib
shonld be proceeded with; osud on the 28th Muy 1880, only twenty duys
subsequent to the date of the Collcetor’s letior, wo find » lettor from the
Court of Wards to the effeet thab they do not authorise the prosveution of
the suit, 'Wo are driven, therefore, to the conclusion that the Collector’s
lotter of the Bth May 1880 was written without anthority, and that it did not
really convey the sanction of the Court of Wardy {or {he instibubion or
prosecution of this suit.

“Thon it is said that under the provise to scetion 26, Aet TX of 1879, the
institution of this plaint was awthorised by the managey, [Lurrogobind Bosos
and wo are referved to o lelier writben by Iurvogobind HBoso to Biseswar
Moitra, dated 17th November 1879.upon which ibis plaink wos fled,
authorising him ab his own risk and rosponsibility fo institute this suib in
order to provent the application of limttation, ‘

“1tis comtended Defore ws that this authorily is sufficient, and that it

wiw not necessary that the plaint should bave been filed in accordanne with
seotions BY and 62 of the Aet, but that the maunger had the powor of
authorising any third person to institute the suit on behalf of the rinors,
‘Wo are unable to adopt this view. We think that fhe plain meaning of
section 55 isthis; That suity ave not to be ingtituted on behalf of wards
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of Conrt without the authority of some order of the Court of Wards, provided

thaf; in special cases, in order to save suits from being barred by limitation —

while the order of the Court is being applied for, the manager of the estate
may of his own motion cause a plaint to he filed; but the section goes on
distinetly to say {hat no further proceedings in the suii so filed shall he
taken without the sanction of the Court. 'We see nothing in this section
1o over-ride the plain provisions of sections 61 and 52, which preseribe the
manner in which suits are to e inslituted on behalf of minors. In such
suits either the manager, or the Collector, or some other person appointed
Dby an order of the Court of Wards, must be named as nest friend. Tn the
present case neither the Collecior nor the manager, nor any person author-
ised by the Court of Wards, was named as next friend, and we therefore find
that the suit was hrought in an improper form, and for this rcason alone we
think that it was properly rejected.

“Tor these veasons, them, e think that the present appeal must fail.
The appeal is dismissed with costs.”

M. R.V. Doyne, for the appellants, argued that, reference being
made to the 15th section of the Act IX of 1879, the letter of 17th
November 1879 conferred on Biseswar Moitra an anthority to sue
on hohalf of the present appellants sufficient to satisfy the 55th
section of the Act. Also in regard to the letter of 8th May 1830
it was to be presumed that the Collector was acting under the orders
of the Court of Wards, and in aecordance with the resolution of
25th February 1880. The Colloctor after that could not, by his
letter of 28th May 1880, inferfere with the hearing of the suit,
which had hbeen duly imstituted. At most, the withdrawal of
authority should only bave the effect of staying the suit wntil these
appellants should be released from the control of the Court of
‘Wards.

Mr. J. D. Mayne, Lor the respondents, was not called upon by
their Lordships, whose judgment was delivered by

Lorp Hosmouse.—The matter in dispute in this case lies within
& very narrow compass. The 55th section of the Bengal Comrt of
Wazds Act, Aot IX of 1879, provides that ** no suif shall be brought
on behalf ¢frany ward unless the same be authorised by some order
of the Court” —(that is, the Court of Wards): ¢ provided that &
monager may authorise a plaint to be filed in orderto prevent a suit
from being barred by the Law of Limlitation; but such suib shall
not be afterwards proceeded with, except under the sanction of the
Court.”” The appellants in the year 1879 were wards of Court, and
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Hurrogokind Bose had been appointod manager of their estate. On
the 17th Novembor 1879 Twrragobind Bose wroto o lettor to the
plaintiff in this suit, Discswar Moitn, authorlsing him to ingtitute
a suit on hohalf of tho wards ab his own zisk and vesponsibility, in
ordor to provent the application of limitation. Tho lotlor rofars to
applications to the Collector and o tho Commissionor, and to
opinions exprossed by thom, bub it does not mention any oxder of
the Court of Wards, nor does 16 purport to como from the Uowmt of
Wards ab all. It is an authovity of the managor nuder tho sseond
clause of section 65 of tho Act to Biseswar Moifra fo fusli-
tuto o suit for the paapose of saving thotimo of limitation. On the
samo day tho plaintiff instiluted tho suit. It scoms to have boen
doubted in the Iligh Cowt whether o had authority to inditute
the suit. Their Lordslips consider that tho manager had the right
to givo Bisoswar Moitra the authority, and that the suit wasproperly
institated.  Thon eamo the question whether tho suit should be
prosecuted.  DBisoswar Moiten took immediato steps to got an -
authority from the Court of Wards to prosecate tho suit, and he
applied to tho Civil Court several timos to givo lim timo fo produce
his authority to prosecuto the suit. On the 8th May 1880 a lother
was written, which, if it como from the Comt of Wards, would
show that they wero then of opinion that tho suit should go on; for
it purports to be an authority from the Officiating Collector of Raj«
shahiyo, authorising Biseswar Moitra to et a8 noxt friend of the
infants. Bub it does nob purport to como from the Cowrt of Wands,
and it is quite clear that nohody treated. it as heing an authovity
from the Court of Waxds, becanse on the 10th May an appliestion
wag made fo the Civil Court to postpone the case, withoub any
mention of the letter of the 8th May as being an suthority to pro-
seoute the suit, However that may bo, on the 28th May a letter
was written which doss purport to convay tho opinion. of the Court
of Waxds. It was writton by tho Assistant Collectorto tho Govern-
ment Pleader, and the writer requosted the Government Dleader

““to take steps at once to inform the Cowrt and intimato to the

Moolhtar of the junior branch, Biscswor Moitra, that the Court of
‘Wards does not “ authorise the suit.” That lettor was communis -
ented to the Cowrt.  On the same day dn application was made to
the Court, and the letter was produced which refused sanction to the
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prosecution of the case. Upon that the plaintiff applied for time
to get the sanction of the Court of Waxds, and time was given him
and on two subsequent occasions fwither time was given that he
might get the sanction of the Cowt of Wards, Ultimately the
time wag enlarged until the 14th of August, and on the 14th of
August, there being nothing said in contradiction of the letter of
the 28th of May, the Subordinate Judge ordered that the ease should
be struck off the file. It appears to their Lordships not only that
he had jurisdiction to strike the case off the file, but that he was
quite right in doing so. He had before him a suit which, however
lawhully instituted, was by law incapable of being prosecuted with-
out & sanction, which the plaintiff was unable to obtain,

Their Lordships thesefore are of opinion that this appeal should
be dismissed with costs; and they will humbly advise Her Majesty
in accordance withthat opinion.

Appeal dismissed,

Rolicitors for appellant: Messrs. Watking & Latfey.

Solicitors for respondent : Messis. 7. L. Wilson & Co.

¢ B.

GAUR MOHUN CHAKERBATI (Arverrzant) axp TARASUNDERI
DEBI (ReseoxoeyT),

[On petition referring to an appeal from the Migh Court af
' Caleutta. ]

Privy Council, Practice of=Procedure—~Civeumstances and  ferms qf‘
substitution of an appellant,

An appellant, after the transmission of his appeal to England, obtamed
loave in the High Court to withdraw it. The appeal involyed the rights
of a minor, party to the suit, whose mother and guardian ohtamed an
order for her to be substituted for the withdrawing appellant, on the
terms that she should give security to the satisfaction of the High Court
for costs alféady ordered, and should .underfake to abide by any order as
to géneral costs,

Tais was & petition preferred by Bamasunderi Debi, widow of
the late Dwmka,nuth Chakerbati, who died in Janumry 1886,

* Present : LoRD ASHBOURNE, Lorp Horrouse, Sin B, PEACOCE, and
Sz R. Covcs,
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