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CRIMINAL MO'TION.
Before My, Justico Macpherson and My, Justice Banarjee,
1860 In i sarren ov RAM CITANDRA GHOSIE (Drrreronen) o, Trn
N i)j_‘«l_'i ) BALLY MUNICIPALITY (ovrosirs ranpy)
Bungal Muwicipal Aet (Bengal Act IIT of 1884), ss. 6 (ol 13), 80, end 217
(6d. B)—0Ohstructing road not vesled in munieipality over
awhich public kave & vight of way-—Toed.

The term “roal” in clouse § of soction 217 of Boengal Ast LLT of 1884 is
not Jimited to roads vested in the Municipal Conimissioners.

A purson was charged at the inslance of o munieipalily under that elnuso
with obstrusting a path through his puddy-liold by croeting s fonce at,
cither end of it. Tt wag found that the publie had u right of way over the
path, and tho lower Conrts convieted tho aceused of an offenee under that
clause. Inrovision it wis contended that the convietion was bad, as the elause
could enly refor Lo a rond whicl. had vosted in tho Municipal Commivsioners.

Ifeld for tho wbuve rcasons thab tho conviction was right and must be
upheld.

Tn this caso the pelitionor was convlotod of an offence undor
elause 5, sootion 217, Bengnl Aot TIT of 1884, at tho instance of the
Bally Munieipolity for obstruoting a path by pulting up fenees
aoross it The path passod through the petitioner’s land, and he
claimed it as his own, Tho ovidenco showed that it consisted of en
al or vory low embankment, and tho Depuby Magistrato found thet
tho publio had a right of way over it, and that thoy oven possed |
over it whon the orops were standing on both sides. 1le found

algo that tho petitioner had erceted fences across it at either end,
and he accordingly convicted him undor the seotion and sontonced
him to pay a fine of Tis. 15, or undergo simple imprisonment
for ono woek. .

Amongst other confentions raised before the Doputy Magistrate,
it wos wgod that the path had not vested in and did not bolong to
the Munieipal Commissionors, and that the Munieipality had no
vight o prosecuto ; bub the Doputy Magistrato found” that i was
not neccssary for the path to vest in the Commissionors or bolong
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to them to enable them to prefer a charge under section 217 of the
Act, and that if the path were within the municipal limits it was
quite enough.

The petitioner appealed against the conviction to the Magistrate,
but that officer dismissed the appeal, stating that Le saw no reason
to interfere.

The petitioner then applied to the High Court for a rule upon,
amongst others, the following ground :—

That the path being merely a foot-path across a paddy-field and
admittedly not belonging to the Municipality, the section under
which he had heen convicted had no application to the case.

A rule was issued upon that application, which now came on to
be heard,

Babu Umbice Churn Bose for the petitioner,

Babu Troylokia Nuth Mitter and Babu Jagat Clunder Bannerjee
for the opposite party.

The judgment of the High Court (MacruErsoN and BANERIEE,
JJ.,) wos as follows :—

The petitioner has been convicted under clause 5, section 217,
Bengal Act TIT, 1884, of chstructing a road. This road is nothing
more than o path, but it has been found that the public have a
right of way over it. The contention before us is that the
convietion is bad, because the road referred to in the elause above
mentioned means only a rond which is vested in the Municipality,
and that this voad was not so vested. In the Act a xosd is
defined to be “ any road, stroet * ¥ or passage,
.whether a thorouglifare or not, over which the public have a right
of way.,” Section 30 enacts that all roads (not being private
property and not heing maintained by Government or at the
public expense) shall vest in and belong to the Commissioners.
'We ses no gronnd for holding that the word “vead” in elause 5 of
section 217 is limited o zoads vested in the Municipaiity, and docs
not includeall roads within the definition given in the Act. There
is nothing in the context which would warrant us in putbing the

more narrow eonstruckion on it, and it 18 noticeable that in the firgh
clauss of {1iat secticn the words  public road * are used.
The rule must therefere be discharged.
Conviction upheld and rufe dischorged,

VLT W,
50

1890

Ram
Cwanora
GHose

Barry
Munrer-
PALITY.



