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IhfoK  Mr. Jiidioo Miwphorson and M t\ Jitslico Banefjoo,

I8!t0 In 'cnij iiATTBu oî  BAM  Cl.rANIlRA. G-H.OSE (PjwmosMU) v. Tub 
IlA,LLy MUNIOIL’ALITY (ow-obme i-aiiiy).*

Bengal Muninipal, A ct {Bengal Act I I I  of X88d), u . 6 {ol. 13), 30, mid 217 
(fi?. B)~~Olstruotinff road not vested in mimwi^iuUtj/ over 

which 'puhlii! Imw a rigid of wmj—liciad.
Tho te m  “ road” in clause 6 of soot)ion217 of Bengal Act I I I  of 188(1 is 

not liinltijcl to nmdg veslod in llio Municipal Oominisaionoi's.
A  piii'sou was olmi'giiil at' tlie innlancu o£ a muniffl'iiality untloi' tluifc olauso 

willi obstruoting a path Uirougli lus paddy-liold by ciroeliug a I'onca iit 
oillier end of it. I t  was fomid tliat the piiMic had a riglit o£ way oTer tka 
path, and tlio lowor Court.i liouvieted tlio (luoiisod of au oifoiioo nudor that 
claxiso. In revision it wiw conlnridud tliat the coimclion wafl bad, as tlio olause 
could only rcfor to a road wliicliliad vostodin tho Municipal Ooimni.ssionDrs.

IM d  for tho abuYO reasons that tko couviokion was riglit and must be 

ii])held.

In this oaso i;lio poi,ii;ionor was oonvlotod of an ofConco undor 
olaime 5, sootion 217, 'i3engiil Aot III oi 1884, at tlio miitaxicQ of the 
Bally Municipality for oWruoting a patl\ l>y putting up fenoas 
across it. TIio path paanud tlii’ougli tho putitlonor’H land, and lie 
claimed it aa his o to . Tho ovidonco Bhowod that it oonsiatod of au 
d  or Yory low einhankmont, and tho Deputy Magistrate found that 
tho puhlio had a right of way over it, and that thoy oven paSBsd 
over it whon the crops woro standing on both sidus. llo  found 
also that tho potHaonor ho,d orcctod fonocs across it at either end, 
and he aocOTdingly oonvioted him under tho sootion aixd aontonood 
him to pay a flno of Ils. 10, or undergo simple impi’isontnent 
for onowoolc.

Amongst other contontions raised before tho JDoputy Magistrate, 
it was urged that tho ]iath had not vestod in and did not holong to 
tlie Mimioipal OommissionorH, and that tho Municipality had no 
right I'lO ]}r0S(30ut0; hut tho Deputy Magistrate found'’flmt it was 
not neocgaat’y for the path to vost in tho GommissionorB or belong

* Criminal motion No, 48 of 1890 against tlio ovdnr passpd by 0 ,  M, Currie, 
Esq., Magistrate of Ilovrrab, dated fclio lOtli o£ Docombor, adlOTing the 
order passed by Balm Gagaa Cliandva Bimorjoe, Deputy Magistrate of 
Howrali, dated the 19fch of Jupa 1889.
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to ttem to enable them to prefer a charge under gection 217 of the 
Act, and that if the path were within the mnnioipal limits it was' 
quite enough.

The petitioner appealed against the conviction to the Magistrate, 
but that officer dismissed the appeal, stating that he saw no reason 
to interfere.

The petitioner then applied to the High Oourfc for a rule upon, 
amongst others, the following ground:—
' That the path being merely a foot-path across a paddy-field and 
admittedly not belonging to the Municipality, the section under 
which he had been oonyicted had no application to the case.

A rule was issued upon that application, which, now came on to 
be heard.

Babu TJmUca Churn Bose for the petitioner.
Babu Troylolm Math MiUer and Babu Jagat Chundm' Bamerjei 

for the opposite party.
The judgment of the High Oouit (M aopheesom and B anehjbb, 

JJ.,) was as follows:—
The petitioner has been convicted under clause 5, section 217, 

Bengal Act III, 1884, of obstnicting a road. This road is nothing 
more than a path, but it has been found that the public have a 
right of way over it. The contention before us is that the 
conviction is bad, because the road referred to in the clauBO above 
mentioned means only a road which is vested in the Municipality, 
and that this road \vas not so vested. In. the Act a road is 
defined to be “ any road, street * * or passage,
whether a thoroughfare or not, over which the public have a right 
of way.” Section 30 enacts that all roads (not being private 
property and not being maintained by Gfovernment or at the 
public expense) shall vest in and belong to the On.mTnissioncrs. 
We see no gi’ound for holding that the woi J re iid in  i) of 
section 217 is limited to roads vested in thr. ]\[iini(’jp<'ility, ami iloi:s 
not include'*all roads within the definition given in the Act. There 
is notMng in the context wKoh would warrant us in putting the 
more nan'ow ronstruetion on it, and it is noticeable that ia the first 
clause of ihai: s(’cl;i('n tiic words “ public road ” are used.

The rule must therefore be discharged.

CmvMm npMd mid rule imharged.
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