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Them, as rogards the socond point, thero is o dilforeneo of opinion
~ Dobweon Abu Tanifa and his two disoiples, Abn Yusul and
Maliarmed, wpon the quosbion whother e woman can rofaso horslf to
Ter hushand alter consummation upon the ground of non-payment
of the prompt dowor, tho formor answering the question in the
allivmative and the tavo Tabler in the nogative.  (Seo Tlolaya, Book
11, Chap. 3, Geady’s Edition, page A1) Bub apon this point the
practice of Taber jurisconsulls has Doon to follow tho two diseiples,
fhough they agroe with Abu Ianifa upen the question of the wife’s
vight fo reluse to accompony tho husband on & jowney.—Baillie’s
Digeet, 2l 20dion, page 125, And this view Jus hoon approved
by o Tl Teneh of the Allababad 1ligh Cowrt in tho caso of
Abdut Kudir v, Salimn (1).

That being the stato of {he authoribies hearing upon tho question,
wo think the lesned Distriet Judgo was right in holding thaf the
non-payment of prompt dowor was not a sufficiont plea in this case,
{ho morvingo laving bern consmmated,  The vosult s thet this
socond appeal must bo dismissed with costs.

Av Al ts Appeal dismissed,

R ———

Bofora Sir W. Comer Detheram, Kuiykt, Chicf Justive, and M, Justice
Bunerjoe.

ROMA NATH alies RAMANUND DIIUR TODDAT (Dexrnvint
No, 1) 0. RAJONIMONT DAST pon sene AND A8 WOTIHR AND
NEXT FrExp oF JAGOBUNDO DILUR, axp ormzes,
wNos (Prarvrepes)®
Hindu widow-—MuinfendneamIncontinenee—Forfeiture of #ights—Starving
maintengice,

Tl iy a settled prinviplu of Mindu law that a ITindu widew's vight to
eluim, waintenance ig forfeited wpon hor unehastity, This rule is not to be
restricied bo wemen esponsed, who ave not of the zank of pagaf or wife.

Where a widew boeame uneliasto altor her hnsband’s death, and was lead-
jng an wnchasto o ot and aboul the dabe of suit, feld that she was nob
entitled to maintenance of any sort.  Quers, whother if sho wore to hegin
to lead a mora! life, she would not be entitlod (o & starving majnienance.

Jonamme v. Limannabhat (2) and Valu v, Gange (3) veforrod to.

* Appeal from Appellate Deereo No. 88 of 1889, agninst tho decroo of
C. B, Garrett, Tsquive, Judgo of 24.Pergumahs, daled the 28th of July
1888, moditying the deereo of Baboo Krishng Chunder Chadterjee, Subor- ‘
dinate Judgo of 24-Pergunnaliy, dated the 80Uk of June 1887,

(1) L L. 1., 8 AlL, 149 (?) L L. R, 1 Bom,, 669,
(@) I LR, 7 Bom, 84.
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Tris suit was brought by one Rajonimoni Dasi, the widow, and 1890
the minor son and minor daughters of ome Ram Narain Dhur, Rows Narm
through their mother and nest friend the said Rajonimoni Dasi, alizs Rana-
against the prosent appellant, the executor to the estate of Ram “ﬁ’fpgﬁm
Narain Dhur, and certain other persons who were legatees under Ruomuom
his 'Will. The plaintiffs prayed (inter alia) for a declaration that — Dast.
they were entitled to the properties left by the deceased Ram
. Narain Dhur, and that his Will might he construed as to such
portiong (if any) as might be found valid, and for maintenance
and other relisf.

The claim for maintenance was resisted upon the ground that
Rajonimoni was an unchaste widow, and that her son and dauglters
were not the children of Ram Narain Dhur ; and certain questions
as to tho validity and construction of the Will were mised by
the plaintiffs and decided by the Courts below, but the daeision
atrived at was in no way impugned by either side in the prosent
appeal.

TUpon the question of muintenance the First Court held that the
evidence was not sufficient to prove Rajonimoni’s unchastity during
her husband’s lifetime, but that she was actually carrying on an
illieit intercourss sinae his death with one Huyry Mohun j and the
Subordinate Judge was therefore of opinion that she was entitled
to what is called a “starving maintenance,” that is, bare food and
riment, from the estate of her husband, The legitimacy of the
children wns also considered to have heen established, and the
rights of the perties under the Will were declared.

Against this decision allowing a “starving meintenance” to the
widow, the defendant No. 1, the executor to the estate of Ram
Narain, preferrod an appesl to the Distriot Judge, but no appeal
or aross objeotions were filed on behalf of any of the plaintiffs,

The judgment of the Subordinate Judge was confirmed by the
Lower Appellate Comt. Uponthe question of maintenance the
District Jadge observed :—*On the whale I think thst the weight
of authority is mot so dleerly against the Subordinate Judge's
decision that I ought to refuse it; and it seems s legitimate
deduction from the decision in Ker:' Kolifuns cose (1) thet'if o
woman who has succeeded to property on her husband’s death does

(1) LL. B, § Cale, 776,
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igop 1ot forfeit it by subsoquont; unchastity, o loss fortunato woman who
Ro Ham has succeoded on hor Tusbend’s death o bare allowanoos for food
alics Raxa- andd olothing shall not forfoif it by subsocuont unelostity.”
suND Duor 10 dofondant No. 1 appoaled to the Tigh Cowt. At the

Povoag
n. hoaring the minor plainiffs sought to raise tho quostion whether,
Raroxomosy

Dasr. . thoir logitimaey having in tho opinion of the Gourts bolow beon
ostablishod, thoy wonld not be ontitlod fo maintenanes apart from
tho widow, and whethor, even if tho widow’s claim to moin-
temance were found to bo unsustainable, the decres for maintenence
givan by tho Gomrets boelow mightinot bo sustained upon the ground
that t1w minowy who wore living wndor hov protetion woro ontitled
o maintenance. They preyoed in the ellemative thet they might
be allowod to withdvaw from tho suif,

I'he minor plaintills wore allowed to withdraw from tho suit,

Baboo Cholup Chunder Sarkar for the appollant.

Baboo Jriskna Jomal Bhuttacharje and Saboo Uma Kl Mooker-
Jee Tor tho respondents,

The euthovitios eited and the arguments appoar suflioiently from
the judgment,

Tho judgment of tho lltgh Cowet (Drvroram, O, 7, and Baneroee,
J.) aftor solting out the sbove facts was s follows -

Tho minor plaintiffs then boeing out of tho rocord, the next
question that arises is, whether tho widow ig entitled to the main-
tenance that las boen deoreed in her favowr. Upon that quostion
the finding arrived ab is that sho wos leading an unchasto life at
the dato of tho suit, and it is contonded on bohnlf of the defund~
ant, appollant, that whatever may be tho rights of a Ilindu
widow who hag tnken one falso stop in her lifv but lios afferwaeds
repented, & Iindu widow who is actually leading sn unchaste life
is nots entitled o mainfenance of any sort, s against the hoirs of
her Into husband, or thoso who topresent his cstate, On the other
hand, it is confended for {ho respomdent that if a widow isnot
unchasto af the date of her lmsbond’s death and becorlies subse-
quently unchasto, tho rightto claim maintenanas having once acorued,
she is not divested of that right by her subsequont unchastity;
and in gapport of this position the rule laid down in the case of-
Moniram Kolita v, Jeri Kolituni (1) i8 citod. '

(1) L L B, § Cale., 776.
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1f this position of the respondent were tenable, then, upon the 1890
findings of fact arrived atin this case, namely, that the unchastity B, Nare
of Rajonimoni during her husband’s lifetime is not made out, but alias i%m,x.
that she subsequently beosme unchaste and was leading an ™ Ppoppar
unchaste life at the date of the suit, hér claim for maintenance u

would be a valid claim. But we do not think that this contention R“ﬁf;}“ o
is sound. The very case cited in its favour turns out really to be
an authority against theposition contended for, For the Privy
Couneil, in that case, drew a clear distinetion between a claim for
maintenance and a claim to inheritance. Their Lordships observe
(L)—“Theright torecsive maintenance is very different froma vested
estafe in property, and therefore what is said as to maintenance
cannot be exfended to the case of a widow’s estate by sucoession,
However the texts cited in regard to maintenance show that when
it was intended to point out that the right was liable to resumption
ar forfeiture, clear and express words to that effect were used.
Jimdtavihana in 6. X1, 8.1, v. 48 of the Ddyabhdga, refers to a text
of Narads, in'which he says:— Let them allow maintenonce fo his
women for life, provided they keep unsollied the bed of their
lovd; but if they hehave otherwise, the brother may resume that
allowance.””

Tt was argued for the respondent that the passage of the Diya~
bhdgn referred fo in this part of their Tordship’s judgment
applies not to the pata?, or wife, but relates merely to women
espoused, but below the rank of patn? or wife. Asto thet I shall
have o word to say presently. For the present, it is enough to
say thet the authority cited is really in support of the opposite
view, namely, that the right to maintenance may be forfsited for
subsequent unchastity.

Thot being so, and the widow not having a vested right to
maintenance by reason of her having heen chaste af the date of
ber hushend’s death, the next question is whether the right to
maintenanod $s conditional upon hee eonlinuing ehnste,

. The passage of the Divabhdign wlhich is quolwl in the judg-
ment of the Judicial Committeo in the case of Mondram Kouilta (1)
"is direct muthority to show that the widow is entifled to mainte-
* nance only so long as she remains chaste, and that unchastity at

M L L. R, 6. Cale,, 776 (786),
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10 any peried of widowhood would doprive hor of tho right fo daim
Tows Naen maintenaneo, It is truo that Jimutavihenn, afbor quoting tho text of
wlius Rana- Napada, obsorves thab the toxb volnbos to womon mevoly espoused
NUJ .‘{(l))mllllltlrﬂ and not having the rank of petnd or wife; bub on roforring 6o his

xnlanation of 1o Lo padnd In the parasraplt immedistoly proced-
Rasosrsoxe N lnntion ot th iy paragta) 1 Ly procoed

‘

Dast, i, Ut is tho 47¢h paageaph of oo XT, 8 L, it would appoar that
the only distinetion thet To dewws Debwoon & Woman ospoused and
ono having tho vank of paui iy seniority or_suporiorily in point of
custo, andd that upon tho death of the senior wife o wilo of suporior
easho, Lo noxh fn poiub of suporiority in casbo abtaing the rank of
pudndy ov wile, without any futher eoromony hoing gomo theough,
It hoing o, wo do nob seo any reason for rostricting the rule laid
down as to chastiby heing o condifion Lov maintenanco in the foxt
of Nuada in paragraph 48, . 1, e XI of the Diyabhdga, to the
casio of womon osputised who are nob of the vank of patnd,

OF courso, a8 rogaeds tho right to suceession, thoro is & distine-
tion ohsorvell, but wo see nobhing in reason or prinviple to melke
any distinotion hobweon women of tho two elassos, nanwoly, those
who are pafuis and thoso who aro morely espousaed, as rogards the
conditions under which their olaim for muintenanco should bo
allowod,

This passago of the Ddyabhdga is, thovelore, in our opinion,
sullioient nuthority Lor the position that tho xight to maintonanco i
conditional upon chaste living on the port of tho widow.  And this
view hos boon fullowod by lator writors on Ilindu Law, and also by
Courts of Justico. Sco Maonaghten’s Drooolonts of Llindu Law,
Volume 2, Chapter 2, Caso §; 1 Strango’s 1lindu Law, 172; 2
Strango 309, ond the cnse of Mukarance Bussunt Kommaree V.
Mudaranee Kommal Koomaree (1), Seo also the obsorvations of the
Madros High Courtin tho caso of Visaldlehi Ammal v. Annasai
Sastri (2). That being so, wo think it a sottled prineiple of Hindu
low that o ITindu widow’s xight to claim maintenanco 38 forfoited
upon her unchastity. e :

Then thero romains the furthor question whother, though she
may nob bo entitled to maintennneo os o soures of §vcnlt11, sho isnot
entitled to what hns boon tormed “starving mointonaneo,” thet is,.
Daxe food and roiment. Tho Courts helow have allowad hev that,

(1) 7 Sel. Rep,, 168, Now Ldition,  (2) § Mad, IL, C., 160 (160).
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and tho question is, whether they have done so rightly. It is frue
that there are texts of Flindu law which require the husband to
give bare starving maintenance to & disloyal wife; see Colebrooke’s
Digest, Book IV, c. I, vv. 81 to 83; see also.the ease of Honamma

679

1890

Roma Narm

alizs Rama-

¥uvD Daur
Poopar

, y k A ' V.
V. Limannablaé (1). ‘Wo should odd, however, that this Inst case RA7ONDIONT

has been dissenfed from in o subsequent case by the Bombay High
Court, See the case of Vuhe v, Ganga(2). Bub though, if the facts
of this case lad been different, and if the woman Rojonimoni,
notwithstanding that she had taken one false step during her
widowhood, had been leading a chaste life af the date of suit, we
should have felt inclined to take the view that the Bombay High
Cowt took in the earlier case, ond declared her entitled to bare
food and reiment from the persons who are in possession of her
hushand’s estale, yet, having regard to the facts found in this case,
we do not think there is any reason for our applying the rule laid
down in the case of Honamma v, Timannablat (1) in her favour.
The faots found, as we have pointed out above, are, that she
bocame unchaste after her hushand’s death, and was leading an
~unchaste life ot end about the date of the suit, That being so,
we do not think there is anything in reason or authority to entitle
her to any maintenance. The reason why hare food and raiment
are directed by the Hindu sages to be given to an unchaste women
is that she may have a locus panitentim, and that she may not be
compelled by sheer necossity to continue $o lead a life of shame and
misery.. That reason has no application to the present case, where
the widow is still leading such a life and is olaiming an allownnee
from the ropresentatives of her husband to enable her to live com-
fortably, The renson of the rule, then, that presoribes a stzwving
maintenance for an unchaste widow not being applicable to this
ease, wo do not think that Bojonimoni is entitled to such main-
tenance. Y
Tt was spid that such a decision may have the effect of confirm-
ing her {n tho immoral life that she is leading. We ses no resgon
for such an apprehension. 'Weo do not decide in this case what her
rights would be if she were to give up her present way of living
and bogin to lead & moral lita; we do not sy that she would not,
even in that case, be entitled to elaim o starving mointenance, All

(1) L L, B., 1 Bom., 569. (2 T. L. R, 7 Bom, 84.

Dast
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100 thet wo say now ig, that undov the existing state of {hings sho i
Ross Namt nof entitlyd fo meinfonaneo of any sort.  In this viow of the cse,

alis Rama- the dooreos of the Cowrts bolow must bo roversed and the plaintifPy
NUND IMUR oy .
Doppag  Suil dismissod with costs,
.
RA,J()NU\[(IN[' _A])?),:({l (Zm‘y'{)ad.
Dast Ao Ao 2

Lofore Sir W, Comer Detheram, Kuighty, Chief Jusbice, and Mr, Jusiice

Panerjee
1800 BOIDYA NATH ADYA anp orwsns {Dpepwoawes) oo MAKHAN
Aprit 14, LAL ADYA (Pnarnmes).*

Appeal—Recetver, dppointment of —dppealable ovdor-~durisdiolion, valug
Jur purposos of--Civil Procedrye Code (Aot XV of 1882), ss, 503, 605,
588 (24), and 680 -~Bengal, Novth-Testern Pravinces, and Assam Civil
Cowrts det (XT7of 1887} s, S1—~Court Kees Aol (VAT of 1870), 5. 1,
ol. d—Suits Valuation Aot (VLI of 1887), s8. 4, B, and 11,

Au appeal How from an ordor rejocting an applicaiion for a Reeciver
undor suction 603 of the Code of Uivil Proceduro, and the oxder on appesl ig
final vndor section 588, Gossein Dulmir Puri v, Tekait Hetwarain (1)
followell. ‘

The Court to whielt such an appeal les from the oxder of o Subordinate
Tudge is, under section 21 of Act XIT of 1887, the Iligh Cowrt whore the
yoluo of the suit is above Rs. 5,000, and the District Judge's Court in other
casod.

Tor purposes of jurisdiction the words “value of the original suit” in
seotion 21 of Aet XIT of 1887 ave, in partition suits, to be taken to moun
the valuo of tlo property in suit, and this ig the valuation by which the
Courts should be guided in such suits, Kirdy Churn Mitlor v, Aunath
Nath Deb (2) followed. ‘

"The Court Toes Ack (VIT of 1870) 5. 7, el. 4, doey not contemplato that a
plaintilf should assign an mrbitrary valuo to the subjeot-matter of the suit,
and the provisions of the Suits Valnation Act (VI of 1887), ss. 7, 8, and
13, indicate that this was not the intention of the Logislatur,

Ix u suit for partition of moveable and immoveable property,
copsisting ohiofly of trading concerns, the plaintiff valued the‘rolief

* Appeal from Ordor No. 879 of 1880 against the ovder. of
P. MeLaughlin, Bsq., Judge of Hooghly, dated the 27th of November
1889, : '

QnecL I, 487, (2 I. L. R, § Calo, 767



