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MAHABIR PRISHAD (PURCIASER FROM ONT OF YTER DEFUNDANTS) o,
MOHESWAR NATIL BAHAY (purenpant) iND aorouz
(ONE OF LTLE DLAINTIFES),
[On appeal from the High Cowt ab Colentta, ]

Hala in execution of dearce—Sale of joint family estatein ererulion of ot decyge
ayainst thefasher wpon debls contraciod by hive—Liehility of son's shamp—
2indu law—dbienation. ‘

Itis only on condition of the son’s showing thal the father’s debt hag
heen contracted foran illegal or fmumoval purpose {thal the won, upon 2
decree sgainst tho father alone being excenled by the atlachment and see
of the family esiale, can elaim lo have ihe linbility Hmited to tho fathey's
own share under the Mitakshara,

Tn the absenee of such proof, whether the entively of the family estote
has becn transferred ot the salo in exveution, or nob, iy & quostion of fae,
in each case dopendent on what was understood to be lrought, and hag
been brought, to sale.

Nanowi Babuasin v. Modhun Molun (1) and Bkagbut LPorshad Singh
v. Qivja Koor (2) reforred o and followed.

The deseription of the property, inthe corlificato of salo, ns tho rights
title and inlerest of the judgmont-dehtor was consistont with every inforesi,
which he might havo caused to be sold, passing nb the salo,

Arrpar from o doereo (10th July 1885) of the Tligh Court
affyming o decres (10th June 1884) of the Second Subordinate
Judge of Seran. 1

'The suit relatod to & S-anna 4-plo share in movzsh Maharsj-
gunge, in the Sarun distriet, boing tho ancesteal ostato of n family
oonsisting of o father, Rui Moheswar Nath Sohai, Mossumat
Murat Xoer hiz wifo, and fheir minor son, Markanda Nath, Tha
tatter sued by his mother as his guordion, and he was a respondent
in this appeal. The fether was joined as ono of the dofendants in
the suit, but was o respondent in this appeal. Ilo had, on 1lth
Septomber 1869, mortgaged a frackional part of the above shaze to
Seogolam, fathor of the prindpal defondant Chowaram, o seoure
Bs. 4,381, Again, on 5th November 1809, Mohoswar Nath had
mortgaged & 3-anna shave of the family estato to Sant Lal fo seoare
Rs. 500 And, on 30th August 1871, ho mortgaged a G-ple share
to Chowaram to secure s 1,060, Theso sums wors debts;

# Prasent : Lorp Hosrousy, Stz B, Pracoox, and Sm B, Coven,

(1) L. B, 181 A, 1; T L R, 13 Cale, 21
@ L By, 16L A, 095 I T B, 26 Cale., 717.
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Moheswar’s father having begun to contract them, and he himself 1889
having increased them. MimABIR
Sheo Golam, Sant Tal, and Chowaram ohlained deorees sgainst Feosaad
Moheswar in vespect of principal and interest due on their bonds. MomrswaL
Their deorees were dated 11th September 1873, 7th April 1874, ITums
and 10th March 1874, One Sobh Nazain also held o decree against
him for ot least Rs. 2,165,
Chowaram proeseded to execute his decree, and the whole 5
ennas 4 pie shave of Mahsrajguoge was advertised fo be sold on
the 15th January 1875, But Moheswar’s son and wife, on the
day hefors the sale, brought a suit sgainst him and Chowaram,
claiming that the family estate might be yrotected by a declaratory
decree from the impending sale. Also onthe 5th Janusry apetition
was presented for the sale to be postponed on the ground that the
ancestral lands ought not to be sold for a personal debt of the
judgment-debtor, and while a swit was pending to exempt that
estate from sale. The sale, however, took place.
Chowaram subsequently, on the 21st February 1875, obtained
possession of the whole & annas 4 pie share from' the Cout,
having paid the purchase-money, Rs. 10,000. This money was
appropriated to the payment of various decree-holders against
Moheswar, as appears by & proceeding of the Cowt, dated 10th
May 1875, The appellant purchased the rights of Chowaram.
Meantime, the plaintiff proceeded with the declaratory suit.
This, however, was dismissed on 12th May 1875, the Court being
of opinion that after possession of the whole estate, in pursuance
of the sale, bad been given to the auction-purchaser a declaratory
suit would nob lie, and thaf it must be a suit for possession. A sait
which Moheswar Nath, on the other hand, brought to have the sale
set agide on the ground of frand was dismigsed on 25th June 1878
by the High Court (having heen decreed in the first instanco), so
that the purchaser remained in possession. Upon this the objection
was raised ,under section 332 of Aet X of 1877, amended by
section 48 of Act XIT of 1879, then in force, that the eo-shapers
were entitled fo joint possession with the purchaser. This was
disallowed.
The plaintiff, accordingly, brought the present suit on 15th
Decentber 1880, in which issues wero settled raising the questions
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whothor tho sharos, other than Mohoswar Nath’s in tho family estate,
were bound Dy tho debt, and whother possession of the whals, or
any part, eould bo recovered by the son as his share.

The Subordinate Judge found it not proved that Moheswar Nath
Lind applied to immozal purposos tho proceeds of the loan iy
rospect of which Chowaram had obtained a decrce against him,
ITe, howover, made o ducree for possession of tho third ghars by the
minor plaintifl, declaring that the purchaser ab the salo was entitleq
only to tho sharo of Moheswar Nath, This was supported, in the
main (with a reversal as to mesne profits which had been doereed),
on an appeal to tho Tligh Court; tho Judges (Cunmiweman and
Macerrsrson, JJ.) being of opinion thab only the father’s share
had heen sold.

From this decroean appeal by Mahabir Dershad, the purchaser of
Chowaram’s docreo, was admitted to Iler Majosty in Counoll,
Thereafter the respondent, Massumab Murab Koor, died ; and by
an order in Couneil, the appeal was rovived agninst her husband,
Mohoswar Nath, on o eovtificato of the 1ligh Courb that such
revivor should bo made; and on o 1ike cextifieate, Massumat Bubbuh
Bibi was appointed guardian «d Aten to the inlant respondent,

M. 0. D. Mayne and Mr. I Cowell for tho appellant—The
sale was infonded by the Cowt oxeouting tho decros, with the
knowlodge of all concerned, to transfor the whole joint family
estate. The Subordinate Judge was right in holding that Mohes-
war was not provod to have applied the proceods of tho lean, upon
which Chowaram's decrce was obtained, o any immoral purpose.
The minor respondent, by reason of the son’s liability for his father's
debts, not incwrred for immoral purpeses, ennnot imponch the sale
or limit tho application of the excoutivn to tho father’s share.
Tho deeroe also was based upon a debb inowrod by tho successive
heads of tho- family, and thoreforo bound the entivety of the
ostabe, including the son’s intorest. Whero the father of & family
under the Mitakshara law hos contraeted o debt~on the one hand,
noither necessary nor benefieial to the family—Dub still, on the
other, not for an immoral or illogal purpose, then, in exccution of
a doeree upon that dobt, the whole family estate may bo sold, and
not maroly the father’s share. This being the goneral rule, the
excoptional caso is whero the croditor igswos oxooution against the
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interest of tho father alone. In every ome of the cases it is enough
to see whether the facts bring it within the general rule as given in
Nanomi Buabuasin v, Modhun Mohum (1), or within the exception
as found in- Deendyal v. Jugdeep Narain Singh (2). The olaim
is not under the mortgage, but under the sale upon the docree.
They also veferved to—Girdharee Lall v. Kantoo Ledl (8) ; Suraj
Bangi Koer v. Sheopersad Singh (4); Stmbhunath Pande v. Golap
Singh (5); Bhagbut Persad v. Girja Kour (6); Minakshi Nayudu
v. Inmudi Kanake Bamaya Goundan (7).

The respondents did nob appear.

Afterwards, on 20th November, their Lordships’ judgment was
delivered by— -

Loxp Hoswouse.—~The sole question in this appeal is whether
the purchaser, whom the defendant represents, acquired the
entirety of tho 5 annas 4 pie which were put upto sale in execu-
tion, or only such share as the judgment-debtor, Moheswar Nath,
would take on a partition. Other questions have been raised in the
Qourts below which are nob relevant to this appeal. It has been
considered whethér the sale was necessary for the benefit of the
family estate ; but the question is whether the plaintiff, who is the
son of the judgment-debtor, can set up his right as a co-sharer to
impeach a sale decreed against lis father for the pupose of
defraying the debts of his father and grandfather. He can only
do so on condition that he shows the debts to havo been contracted
for immoral purposes, and that issue has been found against him
in this suit. Again, the First Cowt then examined the circum~
stances ab considerable length to show that the purchaser bought
the property.subject to encumbrances, and that his purchase-money
ought not to have been applied, as the Couwrt in fact applied it, to
the payment of those emoumbrances. But if the plaintiff could
have raised any such case as that, he must have done so in & suit
differently framed in point of parties, of allegations, of prayer, of

(1) L. R, 13 L. A.. 1; 1. T. B, 13 Cale, 21.
(%) IR, 41 A,217; I L R, 8 Calo,, 198,
(3) LR, 1L A,821; 14 B. L. R., 187,

4 L. R, 6L A,88;IL R,5 Cale, 148,
(5) L. R, 14 L. A, 77; I L. R, 14 Cale,, 579,
©) L. R, 15 1. A, 99; I L R., 15 Cale., 717,
(N LR, 16T A, 1; LI.R, 12 Mad, 142,
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fssuo, and of proofs. Mxcept for the issue raised as to immorality,
this suit is gololy for the purposo of troating the ‘defondant ag
nothing moro than a co-ghaver in the estate, and the decree which
the plaintiff has obtainod doos so treat him.

Thero Jave boen of late yoars a great numbor of suits of this
kind, and some diffioultics liwo been felt as to tho proper mode of
treating thom., It is to bo hoped that recont decisions by this
Committee havo lessonod those difficultios. At all events, their
Lordships feel none in this case, froaling i on tho prineiples laid
down in tho coses of Nunomi Bubusii v. Modhun Mohun (1) and
Bhaghut Persad Singh v. Girjue Koor (2) 5 and addrossing thomselves
to the quostion of fact whether the thing meunt to be sold and
bought was tho enbivety of tho ostate or only a shave in it.

Tt would be more convonient if the record contained the whole
of the proceedings in tho execution and snle, because they must
always be important evidence, often the bost, as to the nature of
tho thing sold. In this caso tho application for attachment and
salo, and the orders mado thereon, and the notification of sals, are
not to be found, and their Lovdships ave loft fo infer their tenor
from an adverse petition prosented on belilf of tho plaintiff, and
from ho sale cortifiate. The diffieulty is increasod by the ciroum-
stance thot there woro tlwee, or probably four, decvees then
standing against Moheswar ; whereas tho sale prococded on one
of them, founded on o mortgage to ono Chowaram of only a
fraction of the estate. From the pleadings and judgments,
thoir Lordships conclude that in some way mob explained the
various ereditors comhinod to have tho estato sold for the common
benefit, At all evenls, no difficully on this score lag been folt
in tho Courts below. ’ .

(howaram’s decren, dated 7ih March 1874, is for tho ronlisation
of a sum of monoy oubt of the proporty mortgaged to him by
Mohoswar, viz., “my rights and intorest in 6 pio oub of 5 annes

.4 pio of the entiro 16 annas ** of the estate in question.

"Tho day fixed fur tho salo was tho 5th January 1875, On the
dth January 1875 the plaintiff filed & plaint againgt Chowaram
and Moheswar, in which, aftor alleging froud and immorality, he

(1) L.R, 181 A, 1; LT R, 18 Cale, 21.
3 L B, 18 LA, 99; L L &, 16 Cale, 737,
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claimed that “the anoestral property of the plaintiff, which he has 1889
inherited from his grandfather, ought not to be sold in sabisfac- "r, ~oe
tion of such illegal and personal debts;’’ and he prayed for a PERSHAD
decloxation protecting his estate, On the next day the plaintiff's MQHDSWAR
pleader presented a petition in the execution proceeding, stating é%ﬂ
that the 5 anmas 4 pie share of monsh Udoypore, &o., « which

is the ancestral property of my elient, is fo he sold to-day in this

Court,” The petition then states the suit commenced the day before,

and prays postponement of the sale tillthe suit should be disposedof.

That petition was rejected, not on the ground that the thing to

be sold was only the share of Moheswar, which could not prejudice

the plaintiff, but on this ground, that * the plaintiff is at libexty,

in case of the sale taking place, to make the purchaser a defend-

ant in his suit, so that he (the purchaser) may defend the right
purchased by him.”

It is hardly possible to make it clearer that all parties, judg-
ment-creditors, judgment-debtor, the plaintiff and his advisers,
and the Court itself, considered that the thing pub up to sale was
the entirety of the estate.

The sale certificate was issued on the 6th February 1875 to the
vakil of Chowaram, the decree-holder. After stating that all the
“right, interest and connection which the judgment-debtor had
in the property” had heen purchased «from the decree-holder,”
and “that in fubure the certifieate shall be comsidered as a good
evidence of transfer of the right and interost of the judgment-
debtor,” it deseribes the property thus—¢TFive annas four pie of
mouzah Udoypore alins Maharajgungs, pergunnab Cherand, which
belonged to the judgment-debtor, Rai Moheswar Nath, is' sold
(for) Rs. 10,000.”

The Procedure Code at that time required that property sold in
execution should be deseribed as the right, title and interest of the
judgment-debtor, and it has been held in many cases that the
prosence of fhese words in the sale certificate is consistent with
the sale of every interest which the judgment-debtor might have
sold, and does not necessarily import that when the father of a
joint family is the judgment-debtor mothing is sold bub his
interest as a co-sharer. It is a question of fact in each case; and
Jin this case their Lordships think that the transactions of the 4th

44
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1889 and Sth January 1875, and the doseription of tho property in the
Mumnm 518 cortificato, axo conclusive to show that the entive corpus of
Pengnad  {he estato was sold.

Mnn%swm Thoy are of opinion that the TTigh Court should have reversed
é\hl‘ﬁ tho dearco of the Subordinate Judgo and havo dismissed the suit
" with costs, ond that a dooveo to that offect should now bo made in
vovorsal of the docreo of tho High Cowrt. The appellant should
have his costs in the 1Ligh Court and also his costs of this appeal,

Their Lordships will humbly adviso 1ler Majesty acoordingly.

Appeal allowed,
Qolicitors for tho appollowt : Mosses. Sundeyson, Lolland, and
Adkn,
¢ B,

P, o Toe SECRETARY or STATE wor INDIA v COUNCIT (Dernypas) -

1889 o, FAVLAMIDANNISSA DRGUM anp ornung (Prnatwrrsss),
April B w1
{? 9 [On appeal from the igh Cowt af Coloutta.]

 Taly 14 , .
4%, et IXof 18 {7-—dssessment Lo revenne, finalily of, wpon lond within on
Nov. 30, estute permanently seltlod—Nunlinbilily tv assessiment of alluvial land
roformed withinsuch un eslabe, wo ubalement having benmwle on acoount
of previous diluvion—.det IX of 1847, constmucion of—duvisdietion of

the Civil Courts in regard lo orders of* vovonue authoritios,

A review of the legislation antevier to Act TX of 1847 shows that
whilet 16 wns intended to bring under assessmont lands nob included in
the permanent setilement, whother waste or gained by alluvion or
develiction from sen or rivers, yot all such lands as wore comprised in
permguently-setiled estales wero to bo rigovously exeluded from fur-
ther assossment.
© Lands included in the pevmanocnt soitlement having afterwards beon
covered by waler, and having then heen formed again on the same
silo, #eld wot o Dbo lands *“pained” from the river by slluvion oz
derolietion within ihe meaning of Rogulation 1T of (819, that exprossion
being conlined to meaning Innds gained sinee the period of tho settloment.

Tho effect of Act LX of 1847 was morely to chango the modo of assoss«
mont i the case of lud alvendy liable to ho assessed wndor legislation

* Prosent at first hearing : Torp Wonmouss, Lo MACNAGUIER, and
Sin R. Cower,

¥ At the accond : Lorp Wamsow, Lorn Tlonmouse, Lowp Hnnacuﬁm;_
Lorp Maowacmrrn, Stz B Pracocy, and Sin R. Covom.



