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FULL BENCIL

Defure Siv V. Comer Potheram, Knight, Chicf dusties, My, Justice
Wilswie, M, Justice Tottenham, Mr. Justice O Kinealy,
and® Mp. Justice Macplorson,
KARIM BUKSIL v oup QUUEN.EMPRESS*
Fulse churge—Iiulse charge mads lo police—Tnstibution of Cotmingl
Praceedings—ILenal Cude, 5. 211,

A person who sots the ertwminal Iaw in molion Ty making a false chargo
to the police of a cognizable affenco instituley eriminal procoodings within
the 1neauing of seelion 241 of the Poenal Codes and if tho offones fall within
the description in tho Inblor part ol the seetion, ho is liablo {0 the punish
ment there provided.

I this caso tho accused Karim Duksh was charged with having
falsoly instituted cviminal procoodings sgainst ono Khoas Mundul
by charging lim with committing mischiof by firo (nn offsnoe
undor seetion 436 of the Lenal Codo), knowing that thore was no
just or lawful ground for sueh chargo, and with Laving thoreby
cormitted an offence undor seotion 211 of tho Penal Codo.

The facts woro thus sfated in tho judgment of the Sessions
Judge +—

“On tho 15th Novembor Karim Buksh complainod to the head
constable of Thulpar Thana that Khoaz Mundul Lad gome with 40
or 50 persons to his homestend and had sof to work ercoting a
house there, on the protext that the land appertained to another
man's homestend, which Khoaz had purchased,  Karim DBuksh wenh
on to siate that ho remomstrated, and thet he was then chased by
Khonz and others to the neighhouring dard of his brother, Rasulla;
that Khusal Chong, chowkidar, provented those men from beating
him; and that honz Mundul had brought with him o smouldoring
toreh, wherewith o set five to the house of Xarim Bukeh, The
head constablo held a loonl enquivy and reporbed the chargo as

falso, and Lenoo the prosent prosecution wnder scotion 211 of the
Penal Code.

# Full Boncl Refevenco in Criminal Appesl No. 463 of 1888 from

tho decision of J, Pralt, Msq, Sesvions Jndge of Mymensingh, dated
16tk May 1888,
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“The head constablo has proved the complaint. Kaxim Buksh
adheres to that statement, and says the charge he hrought was quite
true.
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“T entertain mo doubt that the charge of arson was false, and QU?"EN'
that Karim Buksh might have been prosecuted for fabricating false “EMrnEss.

evidence as well as for an offence under seetion 211, Penal Code.
The charge he mado was one punishable under section 436 with
transportation for life or imprisonment up to 10 years, T think the
offence comes under the latter part of section 211, Penal Code, and
that it was the intention of the Legistature to vegulate the punish-
ment proportionately to the gravity of the fulse charge. TIn this
view I am supported by a ruling of Jackson and Hobhouse, J§J., in
Raffec Mahomed v. Abbas Khan (1). I am aware of a ruling to the
controry in Queen-Empress v. Kavim Buksh (2) following Empress
of India v. Pilam Rai (3) and Bmpross vo Pavalw (4), but I am in
a position to say that these latter rulings ave opposed to the practice
current in the mofussil Courts during meny years. Moreover, it
seewns to me that when a man formally lays a charge of & cogniz-
able offence at & police-station, he in effect asks the police to

investigate the charge, arrest the accused, and send him for trial

bofors & Magistrate, and that this is nothing short of ¢ instituting
criminal proceedings,” end it was so laid down in Queen v. Bono-
mally Sokai (6). T it be held that the latter part of seetion 211
refers only to false charges instituted divectly in Court, then there
arises an anomaly. The more heinous the offence the more imper-
ative is it, according to practice and reason, that the complainant
should go to the police in the first instance. A man wust almost
of necessity go first to the polics if he wishes fo prefer a charge of
murder for instance, whereas he might, and not unfrequently does,
go to & Magistrate if he wishes to lay a charge of grievous hurt
under section 825, Penal Code. Supposing these charges were
proved to be false, the man who brought the former with the object
of getting én innocent man hanged could be punished only with
two years' imprisonment and fine, and would be triable by a
Magistrate, while the one who brought the far less heinous charge
(1) 8 W. R, Cr.67. (3 T.L.B, 5 AL, 215.

) I L R, 14 Cale., 633, () 1. L. B., 5 AlL, 598,
(5) 5 W. R, Cr, 32.
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Diforo o Magistrale would Do liable to & snbence of sovon yenrs
imprisonment and would Do driable only by tho Sessions Cowt,
Tho caso of Queen vo anoomen Lall (1) wus o falso charge of
wurdor prefurred to tho police and eommittod to the Sussions Court,
and tho 1Ligh Comt did not disturb the sentenco. T would also
zofor to Queen v Nubhoo Doss (2), Dn the matier of the petition of
Ruder Buksh (), Ashof Al v, Tomjress (4), and Tmpress v, Salik
Loy (H)” '

The Sossions Judge soncwring with ono of the assessors found the
aooused guilty, and sentonoed Lim to thres years’ rigorous imprison-
mont.

The accused appealed, and tho appeal camo on for hearing
beforo, Woson and Lhampssy, JJ., by whom it was referved to
& Iull Beneh with the following ovder :—

In this caso we soo no veason to inberfovo with the convietion.
Nor should wo alter the sentence, if it bo sanclioned by law. Dut
its legality dopends upon o point as to which tho decisions of this
Cuwt are confradictory, namely, whether tho latfer paxt of section
211, Denal Code, applies 1o & complaint mado to tho police, or is
limited to casos brought before a Uowrt.  Tn tho present case the
acoused made balore tho police a fulso chargo against ono Khooz
Mundul of having commitiod misehicf by fire, an -offonce punish-
able, under scetion 436, Tenal Code, with wmoxe than soven years”
imprisonment. Ilo has boon seuteneed to thros years' rigorous
imprisonmont, Tho sentenco is lawlul it the seeond paxt of section
211 applies ; if not, it 1s illegal and must bo veducod to not more
then two years., ‘

In Queen v. Bonomally Sohai (6) Camphell and Phear, J J., held
that to profor a complaing fo the polieo in vespeet of an offence with
which they are compotont to deul is to instituto & eriminal pro-
cooding within the meaning of seotion 211, Tn Roffec Michomed
v, Abbas [han (7), dackson and Tlobhouse, Ji,, took the same
viow and sot aside a conviclion by a Magistrato in vespect of &
falso charge made to the police on the ground thet the case being

(1) 19'W. ., Or. 6. #) 1. In R, 6 Cale,, 281
2) 3W. R, Cr. 12, (8) I. T R, 6 Cale,, 682
(8) 21 W. R, Cr. 3 (6) 5'W, R, Cr. 82,

(1) 8 W. R, Cx, 47,
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~under the second part of section 211, the Magistrate had no juris-
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diction.  In Tia the matter of the petition of Kader Buksh (1), Kemp ™ g,prm
and Glover, JJ., decided to the same effect. If is not stated in. DBuzsm
the published report of this caso that the charge was made fo the Qngﬁw-
police, but we have referred to the record and we find that it was LarREss.

80. On the other hand, in Queen-Empress v, Iurim DBuksh (2),
Petheram, C.J., and Ghose, J., held that to make false charges to
the police is not o institute criminal proceedings, and did not fall
within the latber part of section 211, Woe refer o a Iull Bench
the question which of these conflicting views is correct.

No one appeared on either side at the hearing before the Full
Bench.

The judgment of the Full Bench (Prrnzran, C.J., and Wimsox,
Torrexeay, O'Kineary, snd Macerersow, JJ.) was delivered by

Wirson, J —Section 211, Indian Penal Code, enacts as follows:—

“Whoever, with intent to cause injury to any person, institutes, or causes
to bo instituted, any ecriminal proceeding agninst that personm, or falsely
charges any person with having committed an offence, knowing that there
15 1o just or lawful ground for such, proceeding or charge against that
person, shall be punished with imprisonment of either deseription for 4
torm which may extend to two years, or with fine, or with both ; and if such
criminal proceeding be instituted on a false charge of an offence punishable
with death, transportation for life, or imprsonment for seven years or
upwards, shall be punishable with imprisonment of either description for a
term which may extend to seven years, and shall also be liable to fine.”

The question before us is whether the latter part of the secfion
applies to cases in which complaint has been made to the poliee
of an offence falling within the description given, and info which
the police are by law authorised to enquire.

According to the Code of Criminal Procedure now in fores,
there are two modes in which o porson aggrieved may seek to put
the criminal law in motion. He may make a charge, or in the
language of the Code give information, to the police (section 154).
If the informetion discloses & cognisable offence, the proper offier
of police may proceed to make an investigation; and if the
result of that investigation is adverse to the accused, he is, in due
courss, brought by the police before a Magistrate, All this
forms the subject of Chapter XIV of the Procedure Code. If the

{1) 21 W. R, Cr, 34, @ L L. R, 14 Cale., 633,
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cannot {ako any sfop of their own authority. Socondly, a person
aggrioved moy lay a chaxgo, or, as tho Codo calls it, a complaint,
(soction 191) beforo o Magistrato,

Whichover of those mothads is adopted, the thing done by the
acouscr is tho samo, that which i called in the one caso giving
information, in tho ofher making a complaint. In cach casethe
steps that follow are govorned by the Criminal Procedure Code.
In cach the fisst stop taken by tho acenser is ordinarily also the
lagt, for from that timo tho control of the investigation or enquiry
passos out: of his hands into thoso of the econstitubed authorities;
subjoct to this, that if, alter an information beforo the police, the
result of their investigation is adversy to tho complainant, he may
ronow lis complaint to tho Magistrate. 1o procodure by infor-
mation to the polics is by far the more common course of procoeding,
espocially whero any gravo offonco is alloged. A systom imilar to
the presont in {heso matbers was in forco when the Tenal Code
was passed in 1860; it was ombodied in the First Trocedmre Code
of 1861, and has been continued ovor sineo.

In that stato of things, if tho lattor parb of section 211 had
stood alono, there ecould probably lave been no doubt thet tho
words 1f such eriminal proceedings Do instituted™ applied no less
to o cago in which the criminel law is seb in motion Dy information
to the police than to ono in which it is sof in motion by eomplaing
to o Magistzote. Dut the doubb misos from tho fach that the
oxprossions  institutes oriminal proccodings ” and “ falsely chargos”
ocour in the fivst part of the soetion, and only the one exprossion
“such criminal procoedings bo instituted” in tho latter. And
honee the axgument axises that tho Legislature must have meant
difforent things when it spoke of “insituting proccedings’ and
“making o charge,” ond theb only what foll within the former
phraso was within tho Intter part of the section.

I agroo i this reasoning in omo senso and not in amother.
T ngreo that wo must take it that the Tegislature did not' rogard
the two pluases ag co-oxtensivo in moaning, but considered thab
there wore, or might bo, casos to which tho one would apply and
not the other, But I do not think we aro to suppose that the
Legislabure meant the pliases to be mutuelly exolusive in



VOL. XVIL] CALCUTTA SERIES.

meaning, 8o that the instituting of criminal proceedings must be by
something which is not a charge, and a charge must be something
which is not the institution of criminal proceedings. This
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cannot, I think, be for two reasons. First, because there is 00  Qumpy.
. » . 3 . . . N
mode by which a private acouser can institute eriminal proceedings Eamrriss.

except by meking a charge ; and if he does not do it by the charge,
ke never does it af 411, to whatever length the proceedings may go.
And secondly, bgcause the last part of the section speaks of
« proceedings instituted on a falso charge.”

Tt is not difficult to see various classes of cases which either do or
probably may fall under one of the espressions used and not
under the other, and which the Legislature may well have had in
view when it used both. Thus proceedings to compel any one to
give security, by reason of an anticipated breach of the peace under
section 107, or becanse he is concealing himself or has mo osten-
sible means of subsigtence under scetion 109 of the Procedure
Oode, are apparenfly criminal proceedings, but they do not neces-
sarily involve a charge of any offence. On the other hand, a
charge to the police of a non-cognizahble offence may very possibly
be & charge within the meaning of the section, but could hardly be
called the institution of criminal proceedings, Soa charge made
to the Judge of a Givil Comt, or to public officers of other kinds,
in order to obtain sanction to prosecute may well be a charge, but
i8 not the institution of eriminal proceedings,

For these reasons, I think that a man who sets the eriminal law
in motion by making a false charge to the police of a cognizable
offence, instifufes criminal proceedings within the meaning of
section 211 of the Penal Code; and that if the offence fall within
the description in the latter part of the section, he is liable to the
punishment there provided.

J. V. W,



