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In our opinion it is unnocessary to oxpross any opinion ag o
- which of theso dooisions is corroet, Tho faots proved in this case
do not establish a salo by thoe accused, Tho master was present in
tho shop ab tho timo the ordor was givin by the purchasor, and
dirceted tho acoused to givo tho articlo ovdored to the purchaser,
The mero wmechanieal aob of handing the liquor to the purchaser
cannot, under the oiroumsiances, be rogarded as o sule by the
avoused,

. 7. M. Order veversed,

MATRIMONIAL JURISDICTION.

Defope M, Justice TFilson.
STEPHEN (Purrronir) o STEPIILN (Lesronpnwr)
Divoree Ack (IV of 1869), «. 18, el. (¢)—Divoree—Tilervenor—-Procedups
after decree nist on applivation by vespondent for liberty lo inéervene.

A wife sued for dissolution of her mardage on the grounds of her
hushand’s adultery and crueliy. The respondent did not appear or flle an
answer, and the ease was hoard. e perle and resultod in o deoroo #isi being
pussed,  Subsequenily and Defore the deerco was mude absoluto, the
sespondent applied for liberty to intervene wnder tho provisions of clause
(&), section 16, of the Divereo Ach te applic utmnbomg based on aflidavits
alleging nfer alie collusion on tho part of tho potitionar,

Held, follewing Kiny v, King (1), thab the respoudent eould not he
wllowed to infervene o be heard whon the decreo eamo on to bo mado absos
Tute, but that the aflidavite should be filed, and that notico should he given to
the petitioner that the deerce wonld not be mado absolulo wniil the matters
seb out in the affidavits as regarded the collusion had heen cleared wp,

Ox tho 18th Decomber 1889, tho petitioner prosonted o pobition
praying for a docrco for tho dissolution of her marriago with the
respondent on the ground of the respondent’s adultory and cruelty.
towards the petitioner. Tho respondent did mot appear or filo,
any answor, and the caso camo on to be heard ez parts on the 23rd
January 1890 before My, Justico Wilson, At tho hoaring evidence.
was givon to provo numerous acts of cruclty on thepart of the respon~
dent, and also his adultery,and on the 28:d January 1890 the usual,
decree nisi wus passed, dissolving the marriago unless sufficient cause,

# Suit No. 6 of 1889, (1) L L. R, 6 Bom.,, 416,
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should be shown to the contrary within six months from the date
thereof,

This decree was filed on the 15th February 1890. On the 1st
May 1890, Mr. Pugh, on behalf of the respondent, moved the Court,
under section 16, clause (¢) of Act IV of 1869, on certain affidavits
for a rule calling on the petitioner to show cause why the decree asi
should not he set aside and & fresh hearing granted, or for such
other order as under the cir¢umstances the Court might think fib
and proper to pass. The grounds upon which the application was
based were contained in certain afidavits alleging amongst other
things that there had been collusion hetween the petitioner and the
respondent, and that had it not been for the suppression of these
facts, the Court would not have passed the decree it did, but have
dismissed the petition.

Mr. Pugh in moving the Court stated that he was instructed
on behalf of the respondent, and moved under the provisions of
clanse (¢) of seetion 16 of the Divorce Act (IV of 1869),

[Wirsow, J.—Is it open to a party to the suit to apply under
that seetion? ]

Mr. Pugh—The question has been very fully discussed in the
caso of King v. King (1), and Mr. Justice Bayley there went very
fully into the matter and delivered an exhaustive judgmont. My
contention is, however, that the learned Judge pul too narvow a
construction on the section when he held thaf the words “ any
person ™ did not include the respondent, It is perfectly frue that
this portion of section 16 is taken almost eerdafim from the Eng-
lish Act, but the great differcnce is that the latter Act provides for
the appointment of the Queen’s Proctor, whereas hero we have no
official of that description. Neither the Advocate-General nor any
Government official has any duby cast on him to infervene, and
therefore the only person at all likely to intervene is the respond-
ent or a person moved by him, which is the same thing., No
independent person who has no interest in the proceedings is very
likely to intervens ab the risk of having fo pay the costs occasioned
by his intervention, though of courss it s possible that one might
come forward and do so. The veasons, therefore, for preventing
a respondent from intervening in England do not epply here, and

(1) L L R. 6 Bom,, 416.
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undlor shoso eivermstances the Court should put a wider construetion
on the meaning of the torm “any porson” than ig put on the
corrasponding portion of the Tinglish Statuto,

Counsol thon. roferred fo the aso of King v. King (1) at length,
and totho casos of Lalowr v. Latowr (2), Sloale v. Stoate (3), Boulton
v. Doulton (4), and Clements v. Clements (5), and aftor referring to
tho affilavits contended that thoro was ample matorial contained
in them which if true would lead tho Court to sot aside the deores,
ITo then continued—The quostion arises a8 to what cowrse: under
the circumstances the Court sheuld adopt. In Iing v. King the
allilavits, which woro filod af the inslanco of tho altornoy for the
respondlent, wero ordered to e placed on therecord, and thepotitioner
was dirocted to altend in Uowrd to bo examinod on tho matters
disolosed by them Deforo tho decree bo made absolute. What
happened affor that ovder doos not appear,

[Winson, J.—Bupposing the potitioner doos appear, who is to
orosg-examine her?  Upon the English authorities tho vespondent

-cannot Do hoard, and the Court of its own motion eould not be in

a position to do so.]

Mr. Pugh—That is tho difliculty, and that is why in the
absenco of a Quoon’s Troctor the Cowrt should put & wider con-
struotion on see. 16, and hold that a respondent is entitled to
intervene in this country.

[Wison, J—The diffioulty in tho mattor is that by doing so
the Court would be putting a comstruction on the section, which
ie pubstontially the same as tho English Act, wholly different
from tho consbruction pub on similar words in the English Act.]

Mr, Pugh—In that case tho only courso is fo adopt that
followod by Mr, Justioo Dayley, and allow the affidavits to
remain on the file, but, a8 T have already stated, T confond that &
liberal construction should bo placed on seetion 16 and that any one
should be allowed to infervene and that therofore the rospondent
should Do allowod to bo heard. ‘

Seotion 7 of the Act provides that, subject to the provisions eon-
tained in tho Act, the Courts in this country shall act and give

(1) I.I. B, 6 Bom,, 416, (8) 2 8w, & Tr. 384,

(2) 2 Bw, & T 524, {4) 2 Sw. & T, 405
(6) 3 Sw. &T'r. 894,
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relief on principles and rules as nearly as may be conformable to
the principles and rules of the English Court. Section 16 says any
person way intervene, and if the Hnglish practice be followed and
that be taken to he any person other than the respondent or some
one moving at his instance, as there is no person whose duty it is
to intervene on facts being brought to his notice, it would, in a
case like this, result in the dissolution of a mairiage under circum-
stances under which the Legislature intended it should not be
dissolved. Though in Ergland any person other than the respond-
ent, or some one ab his instance, may intervene, yeb in practice
the Queen’s Proctor alone does so,

[Wison, J.—In England there have been cases of private
intervention.) ‘

Mzr. Pugh—The Act, however, contemplates that in the grest
majority of cases the Queen’s Proctor should be the person to
intervene, and as & matter of fact it is the Queen’s Proctor who
gonerally does intervene. If, however, the Court holds that the
respondent is precluded from intervening, then the affidavits, as in
the Bombay case, can be put on the file with the vecord, and possibly
between now and the time when an application is made to have the
decree made absolute some person may, on fhe facts hecoming
known, come forward and intervene.

The judgwment of the Court was delivered on May 5th.

‘Wirson, J.—In this case I shall follow the view of the law faken
in tho Bombay High Cowrt in King v. King-(1). The result will be
that the affidavits filed by the respondent and others in this
matter will be put up with the record of the suit. Hollowing the
Bombay ease, I shall not, when the mafter comes on for the decrea
to be made absolute, allow the respondent to be heard; but, as
in the Bombay case, information will be given fo the attorney
for the petitioner that the decree Will not be mads absolute till
the matbers set out in the affidavits alleging collusion have beon
cleared ups She may take what course she may be advised for
the purpose of clearing up the matters alleged in the afiidavits on
that subject,

Attorney for the rospondent : Mr. H. €. Chick.

H. TV H.

() L L. R, 6 Bom., 416,
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