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1890 complaint de novo. If lie is satisfied that the defendants’ contention 
that the way in question is not a public way is bond fide, and not a 
mere pretence, he should set aside the Magistrate’s conditional order.
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B i s s e s s u e  If he finds, having reasonable and probable cause for his decision, 
Sah0 . contention is not bond fide, he should confirm the condi

tional order.

H .  T .  H .

Order reversed.

1890
March 17.

Before. M r. Justice Norris and M r. Justice Macpherson. 

Q U E E N -E M P E E S S  v. H A E E ID A S  SAN.*

Bengal Excise Act (Bengal Act V I I  o f  1878J, sections 53, 59, 60— 
Sale hy servant o f licensed vendor in presence o f master— 

Liability  o f servant.

TKe accused, who was the seryant of a licensed retail vendor of sp irit
uous and fermented liquors under Bengal A ct V I I  of 1878, was convicted 
of an oflienoe under section 53 of tha t Act for selling exciseable liquor 
w ithout a license. The sale charged against him  was of a quantity  of 
puchwai in  excess of th a t allowed to be sold under the license of his 
m aster. The sale was made in  the presence of the master, the licensee, the 
accused merely handing the liquor to the purchaser a t his m aster’s request. 
Held  th a t the conviction was bad, as the facts did not establish a sale by  
the accused, the mere mechanical ac t of handing the liquor to the p u r
chaser not constituting a sale by the accused.
' T h i s  was a reference by the Sessions Judge of Birbhoom under 
the provisions of section 438 of the Code of Criminal Procedure. 
The terms of the reference were as follows:—

“ The petitioner Harridas San has been convicted under section 53, 
Bengal Act V II of 1878, and sentenced to pay a fine of Es. 15, or 
in default to undergo simple imprisonment for two weclj .̂

.*  Crim inal reference No. 53 of 1890, made b y  J . W hitm ore, E sq ., 
Sessions Judge  of Birbhoom, dated the 24th February 1890, against the 
order passed by N . E . Sarkar, Esq., Jo in t-M agistrate of Birbhoom, dated 
the l7 th  of January  1890.



“ One BamcL Olmran Salia is a licensed vendor of puchm i, 1890 
Sriram Jugl pxu’oliased 5 seers {pitm ) at his shop, the person 'who QguE^T*
served him heing the petitioner. The head-constahle regarding Empebk

p ititioner as a partner ■with Bama Chaxan San repoited petitioner Hab:
I'or prosecution for sale of a quantity of pncJmai in excess of that 
whicli the license permitted, namely 4 seers. The petitioner tos ac
cordingly summoned, not indeed under section GO, but under section 
59 of the Act. At the trial, the prosecution gave no evidence of 
partnership. On the contrary the witnesses examined and the peti
tioner himself all agreed in saying that petitioner tos the servant 
of Bama Oharan, the Kcensee. Aeoordingly the Magistrate con
victed neither imder section 60 nor section 59, but under section 
53 for selling without license.

“ No doubt it has been repeatedly held that servants of lieenscos 
are not, as anch, exempt from responsibility under the Bengal 
Excise Act. I/i re Islmr Chancier Shaha (1), Empre&s v. Buneij 
Maclimb Sliaio (2), JUmpms y. Ishan QhimdmDe (3). But I  do not 
find that in any of the cases quoted the facts resemble those of the 
present ease. For here the evidence shows that the sale was in 
substance the act not of the s/iOjM»an, but of the s/wp-hcper; that 
is to say, the licensee was himself present, and even personally 
directed his servant, the petitioner, to deliver the pot of pnchwai 
to the purchaser Siiram Jugi.

“The person responsible under the Bengal Excise Act for 
such a sale would, I  consider, he the licenseo himself. As for 
petitioner, his responsibility would seem to be little, if at all, 
greater than that of the ooolie in Smpress v. IsJian Clmndra De (3).

“In this view of the case I  would recommend tliat the order 
of the Joint-Magistrate, dated 17th January 1890, oonvioting peti
tioner Hanidas San of an oflenoe under section 63, Bengal
Act T il of 1878, and sentencing Mm to pay a fine of Es. 15, or in
deffi,u3t to he simply imprisoned for two weets, be set aside, and 
that a refui^l be directed of the fine or any part of it realized.”

No one appeared on the reference.

(1) 19 W. E., Cr. 84

(2) L  L. E„ 8 Calc,, 207; 10 G. L. E, SS9.

(3) I. L. E., 9 Cak., 847; 13 0, L. 11. 451.
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1890 Tlioordor of IJio Ilifj'li Oom't (Noiuns and Maoi-hkumon, ,1,1.)
ilmm.' follows :•—

■liMPttisss This «iRi) (jonws boforo us on a I'oCoi’onoo I’roin tiu* iSt'HHioiiH Jvidgo
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f'fDAH
ol .l3h'1)lioom ; tliti laolH aro as lollosvfl

Sa/ '̂ nitiiil vinidor ol: H])!ritamiH aiul
Jionmnittid li(j[ii()ra imdor 13(in{j;al Acil; V.I], ol! LS78, and iuid('r tlio 
tmniR of liis li(!(']iso ho iu not. albwud to will a largtir (luaniliiy of 
p a c / i im i iluin I'ow' kuhi'S. Tho atioiiHoiI .llan'iduH >San i« ii. Hdfvniil, in 
llu) omploy of 'j.!amii (Jliarau Salia. f̂ rirjun .Tufi'i wnil. to (Jui uluip of 
"JJaniii (Jliamix and pnrolianwl 7| la ilr h a  (A n v m \ ' / t i in ’a ) dl* undiliii.oil 

Q’lio p itc liw a i wim luiiidod i,o HL’hum J û 'i l>y Uut mcuwid 
in I’lio iu'(!(i(!ni!u ol: liifi 03ii]iloyor and at hia (ilio (aiiployor'K) tih[iu'hI..

Till) poli(io Xi'gaidiiig tliii acoiiKi!!'!. uh a ]>aiiniu’ vvifh liaiDnX̂ iiavau 
W'pia'icd liini (iicmiKi‘d) [i»r lU'dKcimiion :l'ui' Haiti of a ntianll.iy o,l! 
puvhrai ini'xcowof I'liali ]i(ivmiti;cd to ho noldnndi'r iiiinia dliaian’M 
li(!cn«i', an ofitmiH) }uiniHlial)U) inidi'i' stuium (SO ot l.lw Aci, wliiî h 
siiyH, htkr alui, tlial, “ ovoiy lioriiwd roliiil v<'nd()r hoIIh l»y 
wliolcwilu Bliall lit) liablti for cvory Hunh ollnnfio to a lino not oxtmud- 
ing two lumdttid rnpi!i.'H.”

Tlu) ao(!ii6(‘il was mimmoni'il not nndci' ROftion (10, Imli inulor wn- 
tion h\), -wltkOi (̂ niiciH tliat “ ovijry niimul'aiiurcr oi’ voudor undiir 

tliiH A(‘ii wlu) failH to |irodii(;o Iuh lifiiiiHo on ilui dijnuind of any  

'Ext>i,wi ov wlu) c.onmiltu any ad in  of iiny csf tlio &m- 
flitions of luH lidtintio no( oikrima proddntjor in fliin AH, or wlio 

iirllidly oonlnavcnt’S any rulo mado by ilio lioard nnder Boiiioii 10, 
oUicrwiso lliaii. as iirovidcd in tint lael: pi'ocnding’ Koodon, (sliall bu 

llaldo lor ovtvy mioli ofEunoo to a lino not cxoi!iHlmgiif.t'.y riijjocs” 

Tlio Joiiit-Mfigiatrato eonriotod tlio acotiHcd tmdor m i i v n  flO of 
tlio Ad, for BiilUng oxomoablo li(j[uor williout a licunBo,

T Iio  judgw ii'n t ie iw fo llm vs :—

“ Tho Dvidonoo of tlio -wllnoBBDS lortlw jti’owinuiion proven that 
ilu) acionBi'd Rold nioro ilian 4 soisi'h of undilnl;nil ptuinmi tu Hiimm 
Jugi, wlui bail no lioonso to puroliaNo huoIi a lai'git*(piantity of 
pachwai. Tho aeoiiBod liimM-lf lioldH no lioouHo. JEs Hfato«joiii 
istliatliosold as a somni of Bania Gluiran. lint (lio pottali of 
Bama Oliaran lias not boon prodiici'd. It is not in (>vId('nco that 
the iiamo o£ tlio aoousod is ondoiBod on tbo pottah autliori»ing liim 
to BeU paolmi as a servant nndor him, I tlioroforo flnd tbat lie .



sold pachieiri witliotit a license. I convlef; him imder seetion 53, 1800
Act TII of 1878, and sentence Mm to pay a fine of Es. 15, in Quekn-
default to undergo simple imprisonment for two weeks." Empeess.

We are of opinion thai the conviction cannot stand, _ Hamidas 
E'o doubt tliere are eases 'wHcIi say that the servants of licensees 

are not as such exempt from responsiMlity under the Bengal Excise 
Act.

In /a  !'fi Chmuhr ShaJia (1), Ooueh, 0. J., says:—“ But 
there is another reason why it (the conrletion) ought not to be 
inteifered with. Supposing tliere is an en-or here in tlio Magis
trate’s holding that this must be considered as his license, and that 
he was practically the vendor, there is no doubt that he did sell 
the liquor; i f  thi$ was not Ms license, he Im bean guilty of a breaah 
of the law in selling liquo)' without any license.”

In Mmpress v. Bcimj Madhub Shaw (2), the petitioner, the ser
vant of a licensed vendor of spirits, was convicted foi selling a 
bottle of brandy which was carricd ofi and not drank on the pre
mises. It was contended for the petitioner that the master, the 
licensed vendor, was alone liable. Prinsep, J., in giving judgment, 
says;—“ Two judgments of this Gom’t have been considered by us 
on this point: In re Zshur Ohunder Shalia (1) and the other 
recently delivered by Mr. Justice Pontifex and Mr. Justice Field,
The Empress v. Nuddiar Chaml 8haii> (4). These decisions aro 
in conflict. Our opinion inclines to the decision in In rs Iskur 
Gkmdcr Shalia; and having regard to the fact that that decision 
was not brought to tho notice of the Judgea who decided the 
more recent case, we think we are justified in following it.”

The case of the Empress v. Ishan Qhundni De (3) followed the 
decisions in In re Lhur Ohunder Shaha (1) and Emp'ess v. Bmey 
Madhub Shaw i%). In ihe Empress v. Niukliar Ghmid Bhaw (4),
Pontifex and I'ield, JJ., held that the lioBnsed retail vendor 
himself is the only person liable to conviction under section 60 of 
the Act.

(1) 19 W. B. Or. U .

(3) I. L. B.. 8 Calo., 207; 10 C. L. E. 389.

(3) I. L. E., 9 Calo., 847 i 12 O .L.E.451.

(4) I. L. E„ 0 Calo,, 832; 8 0. L, R. 162.
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]890 In onr opinion it if) iiniiocoBsary to ospross any opinion as to 
dooisions is ooiToiit. Tlio laots pi'ovod in tWs case 

EMPiuoaa do not establisli a sale by llio aoousoil. Tlio m fiater was preamt in
H atim das  pm'olmsor, and

dircoted tlio aooxisfxl to givo tlio articlo ordorod to tlio piiroliasQj\ 
TIio mov« mdcKaivical aot of banding tlio liqnor to tlio purcliaser 
cannot, undor tlio oii'otimstanccB, be rogardod as a saU l>y tlie 
aiiciiKcd.
11. T. I I . O n k r  m e n

M A T R IM O N IA L  JU R IS D IC T IO N .

1890 
M m !  1 ,f' 5.

Uvjhm Mr. Jiifttica TRison.

ST1']M[15N (I’liTmoNnii) ®, S T l l ’IIE N  (ItjEai-oNmmi).*
B i i i n r n '  J e t  ( L 7 lyjiSfify, k . 16, d .  ( t j —D l m r i ' c , - - I n l e i ' v ( m o r —I ’ l 'o e e d u n  

a f l e y  d o e i 't v  nisi o n  h y  r e n p o H i l c i i i f o ) '  t i l m r l i /  h  i i i k i 'm n o .

A Mill! sued for cUaaoluUon o£ lu'f nmniatio on llio firomuls o£ her 
linshaiid's adultery and oruolly. TIio did not apiiear or ilia an
iinsircr, imcl tlia wwo wasluiard c x p a H f  iiiul I 'u s iiltu d  in a  ili.'iii'oo m s i  being 
;pttS80tl, BubspiinoiUly aiul liefuro t h e  tliitroo ivns nuulti ubsoluto, the 
ro8pi)iiilont applied Cor liljorty to inleiToiio u iu lo r  Iho provisions oF clause 

(e), BooUon It'j, oi tlio Divorco Aot> llio aiipUwitlonlduiigliiisod on affidavits 
alleging i n l e r  a l i a  collusion on tlio part of tlio ])otitioiuir.

I l ' e M , following J B n i j  v, K i n i j  (1), that tho rcNixjiidenfc i.'onld not he 
ftllowod to iivtMVcno ot be lioaid t \ v i  deiiico camo on to bo mado abso- 
Into, but that tho ailklaTits sliotihl bo llled, and lliat notion should ho given to 
the petitionor that tho doorce woakl not bo mado absoluto until tho maitors 
set out iti tho affidavits aa regarded tlio coIIubkiii luid hociv ckaied up.

Ow tlio 12tli Docomber 1889, tlio petitioner prnsontod a petition 
praying' for a dooroo for tho dissolntion of lior nianiago with the 
icBpondont; on tlio ground of tlio ro,spondont’s adultery and cruelty, 
towarda the petitioner. Tlio respondent did not appear or fils, 
any ans wer, and the caao camo on to bo licard ® p/irk on the 2M 
January 1890 before Mr. Justioo Wilson. At tlio hoai’ing OYidenoe 
TOS given to proYo numerous acts of cruolty on tlio part of tlio respon
dent, and also his adultery, and on tlio 28rd Jannai'y 1890 tbs usml 
decree nm was passed, dissolying the mawiago unless suflioient cause,

* Suit No. 6 of 1889. (1) I. L  B. 0 Boffl.,,


