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complaint de novo. If he is satisfied that the defendants’ contention
that the way in question is not a public way is boné fide, and not a
mere pretence, he should set aside the Magistrate’s conditional order.
If he finds, having reasonable and probable cause for his decision,

that the contention is not dond fide, he should confirm the condi-
tional order.

H, T. H.

Order reversed.

Before. Mr. Justice Norris and Mr. Justice Macpherson.
QUEEN-EMPRESS ». HARRIDAS SAN.*

Bengal Excise Act (Bengal Act VII of 1878), sections 53, 59, 60—
Sale by servant of licensed vendor in presence of master—
Liability of servant,

The accused, who was the servant of a licensed retail vendor of sp.irit-
uous and fermented liquors under Bengal Act VII of 1878, was convicted
of an offence under section 53 of that Act for selling exciseable liquor
without a license. The sale charged against him was of a quantity of
puchwai in excess of that allowed to be sold under the license of his
master, The sale was made in the presence of the master, the licensee, the
accused merely handing the liquor to the purchaser at his master’s request.
Held that the conviction was bad, as the facts did not establish a sale by
the accused, the mere mechanical act of handing the liquor to the pur-
chaser not constituting a sale by the accused.

Twis was a reference by the Sessions Judge of Birbhoom under
the provisions of section 438 of the Code of Criminal Procedure.
The terms of the reference were as follows:—

“The petitioner Harridas San has been convicted under section 53,
Bengal Act VII of 1878, and sentenced to pay a fine of Ras. 15, or

in default to undergo simple imprisonment for two weeks.

% Criminal reference No. 53 of 1890, made by J. Whitmore, Esq.,
Sessions Judge of Birbhoom, dated the 24th February 1890, against the
order passed by N. K. Sarkar, Esq., Joint-Magistrate of Birbhoom, dated
the 17th of January 1890.
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“0One Bama Charan Seha is a licemsed vendor of puchwai,
Rriram Jugi purchased 5 seers (pucea) at his shop, the person who
served him being the petitioner. The head-constable regaxding
p titioner as a partner with Bama Charan Son reported pebitioner
vor prosecution for sale of a quantity of puchwai in excess of that
which the licanse permitted, namely 4 sesrs, T'he petitioner was ac-
cordingly summoned, not indeed under section 60, butunder section
59 of the Act. At the trial, the prosecution gave no evidence of
partnership. On the contrary the witnesses examined and the peti-
tioner himself all agreed in saying that pefitioner was the servant
of Bama Charan, the licensee. Accordingly the Magistrate con-
victed neither under section 60 mor section 59, but under section
53 for selling without license.

«No doubt i has been repestedly held that servants of licenseos
are not, as such, exempt from responsibility under the Bengal
Exoise Act. In 1o Ishur Chander Shaha (L), Empress v. Baney
Madhub Show (2), Empress v Ishan Chundrg De (8). But I do not
find that in any of the cases quoted the facks resemble those of the
prosent case. For here the evidence showy that the sale was in
substance the act not of the shop-man, bub of the shop-keeper; that
is to say, the licensee was himself present, ond even personally
divected his servant, the petitioner, fo deliver the pot of puchwai
to the purchaser Sriram Jugl.

“The person responsible under the Bengal Kixcise Act for
such a sale would, I consider, be the licensec himself. As for
petitioner, his responsibility would seem to be little, if at all,
greater than that of the coolie in Empress v. Ishen Clundra De (8).

“In this view of the case I would recommend that the order
of the Joint-Magistrate, dated 17th January 1890, convicting peti-
tioner Harridas San of an offence under section 58, Bengal
Act VILof 1878, and sentencing him to pay a fine of Rs. 15, or in
defanlt to be simply imprisoned for two weeks, be sot aside, and
that o refund be divected of the fine or any paxt of it realized.”

No one appeared on the reference.

(1) 19 W. R,, Cr. 34,
(9 I L. R, 8 Cale, 207;10 C. L. R. 389.
(3) I. L. R, 9Calc., 847;12 C. L, R. 451,
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Tho order of the TLigh Cowt (Nowris and Maceussos, JJ.)
was oy folluiva s

This easo comos boforo us on o relorenco {rom the Sessions Julge
of Birhhoom 3 the fuets are us Tollows 1~

Bama Chexan Seha is o leensed votail vendor of spivituons and
formentod liguors undor Bengal Aot VI of 1878, and under the
torms of his lieonso ho is not allowed o soll o lwgor quantity of
packient than four sears,  Tho aceused Haerides San is o norvant in
tho cmploy of Bama Chavan Saha, - Seivam Jugd wond to the shop of
Buma Cloenn and purclinsed 75 dalehe (5 seors paera) of wndiluded
paeduoat,  Tho puekead wis handed 4o Suivom Jugl by the aeewsed
in #ho proseneo of his amployor and ab hig (tho conployer’s) vagquest.

Tho polico regerding the acousnd an o putner with Bama Claran
roported Tum (neeused) Lo proseeution for suloe of & quandity of
pitcharad i exeess ol that permitted {o Do sollunder Bav Chamn's
Leenso, an offenes pumishable wder section 60 of the Ael, which
snyn, taler alid, that, ¢ every liernsed voladl vendor whe solls Iy
wholesale shall T Jinble for overy such offunce to o fino nob exeoeds
ingg two Terudred rupees,”

Mo gecused was summoned nob under seebion 00, T under s
tion 59, which enaets that * overy manulneburer or vendor undor
this Aet who fails to produce his Jieaso on the demand of any
Toxeiso Offieor, ov who conmits any aeb in breweh of ony of the con-
ditions of hin Heense wog othurwise provided for e this Act, o who
arlfully contravenes any rdo made by tho Bosrd under seefion 10,
obherwiso then as provided in the last procoding suotion, shinll bo
liabloe for overy sich offenco to o fino not oxcevding {ifky rupoes,”

The Joint-Magistrato eonvieted the aeoused undvr seelion 63 of
the Act, for selling oxeiseablo Tquor without u lewnse.

Th judguent 18 ws Lollows 1

“Tho evidenco of the witnesses for the prosecution proves Ul
tho acensed solll moro than 4 seors of wndihided paekione to Sizn
Jugl, who had 1o leenss to pwchase such g luegn Jquandity of
pachiwel, Tho acousod himsell Tolds no Heenso, 1 sintomont
is thot ho gold a8 o sevvaut of Dama Charan.  But {ho pottal of
Bame Choran hos nob boen produced. Tt s nob in ovidenes that
the namo of tho acousod is endosed on the pobtah authorising him
to soll packwai us o sorvant under him, T thorofore find that he.
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sold pachwai without a license. I conviet him under section 53,
Act VII of 1878, and sentence him to pay & fine of Rs. 15, in
default to undergo simple imprisonment for two weeks.”

‘We are of opinion that the conviction cannob stand.

_ No doubt there are cases which say that the servants of licensees
are not as such exempt from responsibility under the Bengal Excise
Act,

In Iz re Ishur Chuuder Shala (1), Couch, C.J., says :— Bub
there is another reason why it (the conviction) ought not to be
interfered with, Supposing there is an ervor here in the Magis-
trate’s holding that this must be considered as his license, and that
he was practically the vendor, there is no doubt that he did sell
the liquor; ¢ this was not his license, Le has been guilty of a breach
of the law in sclling liguor without any license.”

In Empress v. Baney Madhud Shaw (2), the petitioner, the ser-
vant of o licensed vendor of spirits, was convieted for selling a
bottle of hrandy which was carried off and not drunk on the pre-
mises, It was oontended for the petitioner that the master, the
licensed vendor, was alone liable, Prinsep, J., in giving judgment,
says :—< Two judgments of this Comrt have heen considered by us
on this point: In re Ishur Chunder Shaka (1) and the other
recently delivered by Mr. Justice Pontifex and My, Justice Field,
The FEmpress vo Nuddiar Chand Shaw (4). These decigions aro
in confliet. Our opinion inclines to the decision in Lin rs Tshur
Chunder Shohe ; and having regard to the fact that that decision
was nob brought to the notice of the Judges who decided the
mare recent case, wo think wo are justified i following it.”

The case of the Zmpress v, Ishan Chundra De (8) followed the
decisions in In re Tshur Chunder Shaha (1) and Empress v. Boney

Madhud Shaw (2). Inthe Hmpress v. Nuddiar Chand Shaw (4),

Pontifex and Field, §J, held that the licensed retail vendor
himself is the only person liable to conviction under section 60 of
the Act.

(1) 19 W. R. Cr. 34,

(2) L L. R, 8 Cale., 207; 10 C. I, R. 380,

() L L. R., 9 Cale, 847; 12 0. L. R. 451,
)

(4) L L. R, 6 Calo, 832; 8 C. L, R. 162,
42
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In our opinion it is unnocessary to oxpross any opinion ag o
- which of theso dooisions is corroet, Tho faots proved in this case
do not establish a salo by thoe accused, Tho master was present in
tho shop ab tho timo the ordor was givin by the purchasor, and
dirceted tho acoused to givo tho articlo ovdored to the purchaser,
The mero wmechanieal aob of handing the liquor to the purchaser
cannot, under the oiroumsiances, be rogarded as o sule by the
avoused,

. 7. M. Order veversed,

MATRIMONIAL JURISDICTION.

Defope M, Justice TFilson.
STEPHEN (Purrronir) o STEPIILN (Lesronpnwr)
Divoree Ack (IV of 1869), «. 18, el. (¢)—Divoree—Tilervenor—-Procedups
after decree nist on applivation by vespondent for liberty lo inéervene.

A wife sued for dissolution of her mardage on the grounds of her
hushand’s adultery and crueliy. The respondent did not appear or flle an
answer, and the ease was hoard. e perle and resultod in o deoroo #isi being
pussed,  Subsequenily and Defore the deerco was mude absoluto, the
sespondent applied for liberty to intervene wnder tho provisions of clause
(&), section 16, of the Divereo Ach te applic utmnbomg based on aflidavits
alleging nfer alie collusion on tho part of tho potitionar,

Held, follewing Kiny v, King (1), thab the respoudent eould not he
wllowed to infervene o be heard whon the decreo eamo on to bo mado absos
Tute, but that the aflidavite should be filed, and that notico should he given to
the petitioner that the deerce wonld not be mado absolulo wniil the matters
seb out in the affidavits as regarded the collusion had heen cleared wp,

Ox tho 18th Decomber 1889, tho petitioner prosonted o pobition
praying for a docrco for tho dissolution of her marriago with the
respondent on the ground of the respondent’s adultory and cruelty.
towards the petitioner. Tho respondent did mot appear or filo,
any answor, and the caso camo on to be heard ez parts on the 23rd
January 1890 before My, Justico Wilson, At tho hoaring evidence.
was givon to provo numerous acts of cruclty on thepart of the respon~
dent, and also his adultery,and on the 28:d January 1890 the usual,
decree nisi wus passed, dissolving the marriago unless sufficient cause,

# Suit No. 6 of 1889, (1) L L. R, 6 Bom.,, 416,



