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In the case of Varmah Valia v. Vurmah Kunhi Kutty (1), which
was a case of a public endowment, the transferofthe office of trustees
at the mere will of the trustees for the time being was held to be
invalid as being in contravention of the special arrangements made
by the founder, and as involving apprehended inconvenience in the
carrying out of the trust. The case of Mancharam v. Pranshankar
{2), whilst affirming the invalidity of an alienation of the office of sebait
to a stranger, supports the respondent’s case so far, that it uphelds
an alienation made in favour of a member of the founder’s family.

These cases therefore do not militate against the view that in
the case of a private endowment an alienation of the scbaif’s
office, made with the concurrence of the whole family, and for the
benefit of the endowment, would be valid.

Upon reason and upon authority therefore we think that the
deed of 1254 is a valid document, and that the plaintiff is entitled
to suceeed in this suit.

In this view of the case it is unnecessary to consider the question
whether the plaintiff has acquired a title by twelve years’ possession.

The result is that this appeal must be dismissed with costs.

Appeal dismissed,

CRIMINAL REFERENCE.

Defore My, Justice Norris and Mr. Justice Macpherson.
QUEEN-EMPRESS o. BISSESSUR SAHU anp ANoTHER.¥
Criminal Procedure Code (Act X of 1882), Section 133— Removal of

obstruction in public way-——Question of title—DBonb fides of claim of
title, Right of Magistrate to enquire into—Jurisdiction.

In a proceeding under section 133 of the Criminal Procedure Code for

the purpose of compelling the removal of an obstruction from a public

* Oriminal reference No. 49 -of 1890, made by H. W, Go.rdop, Esq.,
Sessions Judge of Sarun, dated the 17th of February 1890, against the
order passed by Munshi Serajul-Huq, Deputy Magistrate of Sarun, dated
the 14th of January 1890.

(1) L L. R., 1 Mad., 235. () L L. R., 6 Bom., 295.
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way where a hond fide qnostion as o the way hoing publie is raised, thero
is no jurisdiction to make an order under the section, and the question
should lie left for determination by the Civil Court. To have this clfect,
however, the claim must Ve dond fido and not a mere pretence to oust
jurisdiction, and it is for the Magistrate to say whether the claim be
bond fide or not.

This was a reference by the Sessions Judge of Sarun undor the
provisions of section 433 of the Criminal Procedurs Code.

The terms of the reference were as follows:—

“Tt appears that the District Magistrate on the complaint of
Kharag Narain and others, andon a police repart, took proceedings
against Bissessur Sahu, the petitioner before me, and against Ram,
Soran Sabu under section 183, Oriminal Procedure Codo, by direot-
ing them bo remove cgyfain obstruetions from a public way, or
to appear before one df his subordinates and move t6 Lave the
order set aside. The public way referred to is said to be a village
pathway, which is used by the public, and the obstructions coms~
plained of consisted of a wall, a stack of bricks, and a shed placed
and erected on a portion of the pathway. These persons in due
courss appeared before the Deputy Magistrate and raised certain
objections. Bissessur Sshu urged that there was no public path-
way in existenos on the spot as alleged by the complaining parties,
while Ram Saran, admitting the existence of such a pathway, denied
that it has heen obstructed. The Deputy Magistrate went into
evidence, and he fndsas a fact'that the pathway is in existence
apd that it is o public pathway, and further thet it has been
obstructed as alleged by Bissessur Selm. He accordingly ordered
him to remove the obstructions within seven days, and to restore
the pathway to its former condition.

“ Dissessur Sabu now wrges before me that undersoveral rulings
of the High Court the Magistrate was not competent to determine
the question as to whether the pathway was a public or private
way, and T think his contention is corvect. The rulings cited are
the following :—DBasaruddin B{nm‘ak, v. Bahar Al (1), Askar
Mea v. Sabdar Mea (2), and Lal Mes v. Naziv Khalusli (3),
and in thess it was held that whenever a bond fide question seems

(1) L. T By 11 Cale., B @) L L. R., 12 Cale, 137,
(3) L L. R, 12 Cule,, 696.
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fo oxist (as in tho presont easo) oy fo whethor thero s & publie road

“in existeneo ab tho placo named, suel question 38 ong fov fhe elyil

Towvnnss  gourts fo ducido, heeanso tho onquiry eondomplated by wocdions 138
BHHQ])"HBUR o seg, Criminal Prooedane Gode, i an engquivy into 1o existonoo

Hanu.

or nen-esistenco of the obslucbion complained of and not an
enquiry info dispubod question of fitles,

«Bud hoing the Tuw, 1 think the Doputy Mogisteado’s ordor
ennmot bo suslained, and T acenrdingly recommend that i bo seb
asido.”

No une appeared on tho relorenae.

Tho ordey of the Cowrl (Nowris wnd Macriiueson, Ji.) wes ag
Eollows 1—

In this easo Kharag Narain Singl and othovs complained to the
District Magistrate under seebion 133, Codo of Criminal Proceduro,
against Bissessur Suhu, Rwm Sweun Salig and Diyar Cland Selm,
alloging that thoy had obstruclod o ondain publio way by placing
bricks and orecting a shod thereon. The Disbeiet Magistrate oxdor
el a polico enqniry to ho made, Tho polico veported that Dissosso
and Ram Sarun had obstrueled o path by a nuul wall, the stack-
ing of Tricks ond tho crection of o shel,  The District Magistvate
thereupon issued an ordor under section 193, Cade of Chiminal
Drocedure, requiring Dissensme and Ram Bwun fo romove the
obstructions, or to appear and show causo ngainst sueh odor. The
dofendants filed written slatemonts ; Bissossr donied {he existoneo
of tho path obstructed; Ram Swrun udmitled s existunce, bub
denied having obstractod if,

Tho Doputy Magistrato, to whom {he eoso wag refened, visited
the spot aaid examined & numher of wilnesses and found that the
path in question is in existenco, thab i is o publio one, and thet it
has in part Deon obstruoted by tho defendand Vissmsur,

During the progress of fho investigution befors tho Depuby
Magisfrate an attempt was mado o compromiso the ense, and o
potition of compromiso was filed, in which Bissossur admitted that
tho path in question wos o publio ono. The Doputy Magisbrate
refused to allow the caso fo bo compromised, “ bocause tho path
is o publio ono, and the partios concemnod i 4his enso lad no right

to mako any chauge in its width and allow the wall to stand on &
park of it
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The Deputy Magistrate confirmed the conditional order of the 1890
Magistrate, and dirccted Bissessur to remove the obstuctions ™ qupey.
complained of within sevon days. EMEHRESS

Bissessur obtained a rule from the Sessions Judge calling on the Brssessun
Deputy Magistrate and the complainants to show cause why the — S4TU-
order of the Deputy Magistrate should not boe seb aside.

On the argument of the rule, Bissessur confended that under

several rulings of the Iigh Court, iz, DBaswruddin Bhuiak v.
Bahar Ali (1), Askar Mea v. Subdar Mea (2), and Lol Miah v.
Nagir Khalashi (3), the Magistrate was not competent to determine
the question as to whether the pathway was a public or private
way.

"The Sessions Judge has referved the ease o us with a recommend-
ation that the Deputy Magistrate’s order should be seb aside, on
the ground that there was a bond fide question rdised by Bisses-
gur as to whether the path in question was a public way or not, and
that the cases cited showed that when such a question was raised,
there was 1o jurisdiction fo make an order under section 183, Code
of Criminal Procedure.

We quite agree with the Sessions Judge that the Deputy
Magistrate ought not to have made the order if there was a Jond
Jfide confention on Dissessur’s paxt that the path was not o public
way.

In Zuckhee Narain Bumerjee v. Kam Kumar Mulherjee (4),
the law is thus laid down:~“When such a question is bond fide
raised, the Magistrate ought not to make an order under these
gections of the Code, but should allow an opportunity for the
determination of the question by the Civil Cowrt, The olaim
of title must, however, in order that it should be allowed to have
 this effect, be bond fide, and mot a mere pratence to oust jurisdiction,
and it is for the Megistrate to say whether the claim be bond fide
or o mere pretence.”

We entirely concur in this view of the law.

We ther‘efore set aside the order of the Deputy Magistrate, and
direct him, affer motice to both parties, to investigate the

(1) L L, R, 11 Calo, 8. (8) I. L. R, 12 Cale., 896.
@) L L. R, 12 Cale,, 137, 4) T. L. R., 156 Cole, 564,
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complaint de novo. If he is satisfied that the defendants’ contention
that the way in question is not a public way is boné fide, and not a
mere pretence, he should set aside the Magistrate’s conditional order.
If he finds, having reasonable and probable cause for his decision,

that the contention is not dond fide, he should confirm the condi-
tional order.

H, T. H.

Order reversed.

Before. Mr. Justice Norris and Mr. Justice Macpherson.
QUEEN-EMPRESS ». HARRIDAS SAN.*

Bengal Excise Act (Bengal Act VII of 1878), sections 53, 59, 60—
Sale by servant of licensed vendor in presence of master—
Liability of servant,

The accused, who was the servant of a licensed retail vendor of sp.irit-
uous and fermented liquors under Bengal Act VII of 1878, was convicted
of an offence under section 53 of that Act for selling exciseable liquor
without a license. The sale charged against him was of a quantity of
puchwai in excess of that allowed to be sold under the license of his
master, The sale was made in the presence of the master, the licensee, the
accused merely handing the liquor to the purchaser at his master’s request.
Held that the conviction was bad, as the facts did not establish a sale by
the accused, the mere mechanical act of handing the liquor to the pur-
chaser not constituting a sale by the accused.

Twis was a reference by the Sessions Judge of Birbhoom under
the provisions of section 438 of the Code of Criminal Procedure.
The terms of the reference were as follows:—

“The petitioner Harridas San has been convicted under section 53,
Bengal Act VII of 1878, and sentenced to pay a fine of Ras. 15, or

in default to undergo simple imprisonment for two weeks.

% Criminal reference No. 53 of 1890, made by J. Whitmore, Esq.,
Sessions Judge of Birbhoom, dated the 24th February 1890, against the
order passed by N. K. Sarkar, Esq., Joint-Magistrate of Birbhoom, dated
the 17th of January 1890.



