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In the case of Varmah Valia v. Vurmah Kunhi Kutty (1), whieli 
K h e t t b e  ■n̂as a case of a public endoAvment, the transfer of the office of trustees
C h u n d e e  at the mere will of the trustees for the time beina- was held to be(rTTnSTi*  ̂ C5

invalid as being in contravention of the special arrangements made 
by the founder, and as involving apprehended inconvenience in the 
carrying out of the trust. The ease of Mancharam v. Pranshankar
(2), whilst affirming the invalidity of an alienation of the office of %ehiiit 
to a stranger, supports the respondent’s case so far, that it upholds 
an alienation made in favour of a member of the founder’s family.

These cases therefore do not militate against the view that in 
the case of a private endowment an alienation of the sebaifs 
office, made with the concurrence of the whole family, and for the 
benefit of the endowment, would be valid.

Upon reason and upon authority therefore we think that the 
deed of 1254 is a valid document, and that the plaintifl is entitled 
to succeed in this suit.

In this view of the case it is unnecessary to consider the question 
whether the plaintiff has acquired a title by twelve years’ possession. 

The result is that this appeal must be dismissed with costs.
Appeal dismissed,

T . A . P .

CRIMINAL EEFERENCE.

1890
March 17.

Before M r. Justice N orris and Mr. Justice Macpherson.

Q U E E N -E M PR B SS c. BISSESSUE, SAHTJ a n d  a n o t h e e . *

Criminal 'Procedure Code (Act X  o f  1882^1, Section 133—Bemoval o f  
obstruction in public way— Question of title—'Eona, fldes of clairn, o f 
title, R ight o f M agistrate to enquire into—Jurisdiction.

In  a proceeding under section 133 of the Criminal Procedure Code for 
the purpose of compelling the removal of an obstruction from a public

* Criminal reference No. 4 9 -of 1890, made by H . "W. Gordon, Esc[., 
Sessions Judge of Sarun, dated the 17th of February  1890, against the 
order passed by M unshi Serajul-H uq, D eputy M agistrate of Sarun, dated 
the 14tb of January  1890.

(1) I. L. R., 1 Mad., 236. (2) I. L. E., 6 Bom., 298.



w ay wlioro a honAfule q^nestion as to  tlae w ay boing piiWio is laiaed , 1,bero 1390 
i s  no juTisdic-fcion to  m a le  an order under the  section, and th e  qnestioa 

should 1)0 le f t for determ ination by the  O iril Court. To l ia r s  th is oUect, E jiraE sa  

bowBVCi', the da im  m a s t he lon& f i i o  and n o t a  m ere pretenoe to  o n si n.
jui'isdietion, and i t  is fo r th e  M agistrate to say w hether th e  claim  he 
horn fid e  or not.

This TOS a reference by the Sessions Judge of Sanm unclor tLe 
provisions of section 438 of the Criminal Proeedui'e Code.

The terms of the reference were aa fono\YS;—-
“ It appears that the District Magistrate on the complaint of 

Kharag Naiabi and others, and on a police report, took proceedings 
against Bissessm’ Sahu, the petitioner before me, and against Earn 
Saran jSahu under section 133, Criminal Procedure Code, by dh’eot- 
ing’ them to remove offifain obstructions fi'om a public way, or 
to appear before one 61 his subordinates and move t6 have the 
order get aside. The puWio way referred to is said to be a village 
pathway, which is used by the public, and the obstructions com­
plained of consisted of a wall, a staci of bricis, and a shed placed 
and erected on a portion of the pathw'ay. These persons in due 
com’se appeared before the Deputy Magistrate, and raised certain 
objections. Bissessur Sahu urged that there was no public path­
way in existence on the spot as alleged by the complaining parties, 
while Earn Saran, admitting the existence o£ such a pathway, denied 
that it has been' obstructed. The Deputy Magistrate went into 
evidence, and he £nds as a fact'that the pathway is in existence 
and that it is a public pathway, and further that it has been 
obstraoted as alleged by Bissessur Sahu. He aocordrngly ordered 
him to remove- the obstxnetions within seven days, and to restore 
the pathway to its former condition.

“Bissessur Sahu now ui'ges before me that under several nilinga 
of the High Oom’t the Magistrate was not competent to determine 
the question as to whether the pathway was a public or private 
way, and I  think his contention is correct. The rulings oited are 
the folloTjring;—jBasaruddm Bhuiah  ̂ v. SaJmr AU (1), Askar 
Mea T. SaMar Mea (2), and Lai Mea v. Ifmir MalasM (3), 
and in these it was held that whenever a bond fide (Question seems
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(1) I. L. E,, 11 Cale., 8. (3) I. L. E., 12 Calc,, 137,
(3) I. L. B„ 12 Gak,, 696.



1890 to exist (aB in tlio inwont <‘iiso) iih io wlioi;]ii,u' lliLvro is ft puHie roail 
in (jxistcnco iifc tlio I'lliioo iiaiaud, mioli iiuiiHtidii is ono f,or tlio civil

JiMi'iiifflH oourls tfi (luoido, liuiianno tlio cmciiiiry (ionlnmplatiMl liy HoiitioiiH 133
Bisflwsuit ei!««/, Oiimiiial Proonduro Oo(Ii\ is an (aKjuiry into tlio exihtonno

Waiiu. 01. iion-iixiHti'noi) of IJio olistviidfcioii «om]ihun(!d <jf. and not an
t'nquii'y into ilip|)uti)d (|i«!stimi nf

tlio law, I fJiink: tlio ])(t]iuty Miif,nHi;i'a(,o’H tu'dor 
cfiimot 1)0 tjusUiinod, and X iujeurdiiigly rcinoinijn'nil l.liat it Lu ret 
asido.”

Wo ono ap]«iat(jd on tliu roConduso.

Tlu) o rd o ro ftl io  O oiai (N oriuh and Maiii’iikhsdn, J,I.) was aa 

followB;—-

In tliia caso Kliarafj Narain atttl otli(H'H ()(mi]>la,ini!dto tlio
Diati'iot Miigifitwitci nndor K(j(!tioti (Jmh of ( 'rimiiial I’roodduro,
agaiyst ISiaHtBsiir Halm, lliun tSavun Wiilm, and I’iyar Oliand Balm, 
alloging iliat tluiy luid oliHtrudlod a onii.ain jiulilio way by placing 
bi’iulvB and oriiding a ulind tliuroon. Tim DlKti'ioi; M'aglHt,«it« oi'dor- 
cd a polioo onriniTy to l)o rnado. Tlio polioo I'oportod iliat UiasuBHm' 
and Ham Bftnm iiad ol)8tnu)Lod a patli l,)y a juud ‘vvall, tlio Btaok- 
iiig of IffielcH and tlio oixHition of ti nluid. 'I'ho DiBiiriot M'aglstrato 
tliui'unpon issued an ordoi undor Knotlon 1‘Hl, iJndo of Orimmftl 
Procedui'o, roquiring: BiffiuHBnr iuid liani Rarun to rcmiovo tlio 
obstmotions, or to aiipoar and kIiow cauHO iigai.nHii Htuili ordor, Tlio 
dofondanta filed wittoii BijitomoniiK; BiHa<!KHUi' doniod tlio oxistoiioo 
of tlio patli ol)tiirttotod; Earn Buran adniitlod itw oxiKtonco, tat 
doniod liaving olstruotod ii.

Tlio Dopnty Magietratd, to wliom tlio (lawi wrb I’oftsmid, visitod 
tlio spot aild oxaminod a iiumlKu- of wIIuckhok and found that the 
patli in qfiiostion is in oxiKlonoo, tliat it iw a piihlio ono, and tliat it 
has in part hocm ohstruotcd by tlio dt'fondant liiKBCHBiu'.

During tliu progroKS of tliu invt'stigation liuloro tlio Deputy 
MagiBtrato an attempt waa mado to cioinjtroniiHO tlio (me, and a 
petition of oonixnomiBO was lllud, in wliioh BiHBCSBur admittod that 
tho patli in qtieetion was a puhlio ono. Tlio Doputy Magistrate 
rofased bo allow tho caso to I)o compromisoJ, “ booaiiao tho path, 
is a pnhlio ono, and tlio partioB conoornod in iJiis ciwo had no right 
to mato any ohaugo in its widtli and allow tho wall to stand on a 
pait of it.”
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Tlie .Deputy Magistraie confirmed the oondiiional order of the 1890 

Magistiate, and directed Bissessra to remove the otetiuotions' 
oomplained of mttin seven days. E m jjie s s

Bissessui' obtained a rule from tlie Sessions Judge eaUing on the Bissessot 
Deputy Magistrate and the complainants to show cause wliy the 
order of tlic Deputy Magistrate should not ha set aside.

On the argument of the nile, Bissessm’ contended that under 
several rulings of the High Ooui't, 'vk., B m n u ld in  Bhniali v.
Bahar AH (1), A^lar Mm v . Saldar Mea (2), and Lai Utah v.
Nuzir Khabshi (3), the Magistrate ■was not competent to determine 
the question as to whether the pathway waŝ  a public or private 
way.

The Sessions Judge has referred the case to us with a recommend­
ation that the Deputy Magistrate’s order should be eeij aside, on 
the ground that there was a bond fide question raised by Bisses- 
gur as to whether the path in question was a public way or not, and 
that the eases cited showed that when such a question was raised, 
there was no jmisdietion to make an order under section 133, Code 
of Criminal Procedure.

We quite agree with the Sessions Judge that the Deputy 
Magistrate ought not to have made the order if there was a lond 
fide contention on Bissessur’s part that the path was not a public 
way.

In Lucldm Narain Banerjee v. Earn Eumar Muhherjee (4), 
the law is thus laid dom:—̂“When such a question is bond fuk 
raised, tlie Magistrate ought not to make an order under these 
geotions of the Code, but should allow an. opportunity for the 
determination of the question by the Oivil Court. The olaim 
of title must, however, in order that it should be allowed to have 
this efieot, be bond ide, and not a mere pretence to oust jurisdiction, 
and it is for the Magistrate to say whether the claim be bond fide 
or a mere pretence.”

"VVe entirely concur in this view of the law.
We therefore set aside the order of the Deputy Magistrate, and 

direct him, after notice to both parties, to investigate the

(1) I. L. E„ 11 Calo., 8. (3) I. L. E„ 12 Calc., 690.

(2) I, L, B ., 12 Cdc., 137. (4.) I, L. K., IB Calc, 661.
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1890 complaint de novo. If lie is satisfied that the defendants’ contention 
that the way in question is not a public way is bond fide, and not a 
mere pretence, he should set aside the Magistrate’s conditional order.
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Q u b e n - 

E m p e e s s

V .  ^  _

B i s s e s s u e  If he finds, having reasonable and probable cause for his decision, 
Sah0 . contention is not bond fide, he should confirm the condi­

tional order.

H .  T .  H .

Order reversed.

1890
March 17.

Before. M r. Justice Norris and M r. Justice Macpherson. 

Q U E E N -E M P E E S S  v. H A E E ID A S  SAN.*

Bengal Excise Act (Bengal Act V I I  o f  1878J, sections 53, 59, 60— 
Sale hy servant o f licensed vendor in presence o f master— 

Liability  o f servant.

TKe accused, who was the seryant of a licensed retail vendor of sp irit­
uous and fermented liquors under Bengal A ct V I I  of 1878, was convicted 
of an oflienoe under section 53 of tha t Act for selling exciseable liquor 
w ithout a license. The sale charged against him  was of a quantity  of 
puchwai in  excess of th a t allowed to be sold under the license of his 
m aster. The sale was made in  the presence of the master, the licensee, the 
accused merely handing the liquor to the purchaser a t his m aster’s request. 
Held  th a t the conviction was bad, as the facts did not establish a sale by  
the accused, the mere mechanical ac t of handing the liquor to the p u r­
chaser not constituting a sale by the accused.
' T h i s  was a reference by the Sessions Judge of Birbhoom under 
the provisions of section 438 of the Code of Criminal Procedure. 
The terms of the reference were as follows:—

“ The petitioner Harridas San has been convicted under section 53, 
Bengal Act V II of 1878, and sentenced to pay a fine of Es. 15, or 
in default to undergo simple imprisonment for two weclj .̂

.*  Crim inal reference No. 53 of 1890, made b y  J . W hitm ore, E sq ., 
Sessions Judge  of Birbhoom, dated the 24th February 1890, against the 
order passed by N . E . Sarkar, Esq., Jo in t-M agistrate of Birbhoom, dated 
the l7 th  of January  1890.


