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ORIGINAL CIVIL,
Before M. Justice Trevolyan,
A, G BOYD (Puarverer) o A, KREIG (Derenpayy),*

%ﬁ”_:’_‘f_i RBegistration det (LI of 1877), Seetion 11, Clause (@y—F.ease for one Jear=s

Lease evevading one year=~Oplivn of  venewal—Corraspundence, when
slamping  necessary—Stamping  corvespundence  rontainding agremont
éu lodse.

A lengo for one year, contaiuing an option of ronowal for a further
pexiod of one year, is nob o lease for a tevm oxeooding one year within
the meaning of clonse (i), soction 17 of tho Rogiatration Act, so ag to
yender registration thaveol compulsory.

Cerbain corzespondence passed bebween the plaintiff and the defendant
relating to a lease of a flut in promises in oocupation of the plaintiff,
which admitbedly contuined an agroemont for o lense fox one yoar will an
option of ronewal for another year, Tho terms in which tho oplion was
given were us follows :~ The defondant in one letber wrote :— 8o Texpoct
you will give me the option of renewsl for anothor year, respoctivoly five
months, on seme terms.”  To whicli the plaintilt replied—* You may have
the option of rolaining it (tho flal) for snother year on the same levms,
bub not, for a shorter period.”  In pursnance of an srrangement the defous
dant had  drafl lease prepured embodying the terms aproed on, which he
went to the plaintift for approval, and which was in due courge reburned by
him *approved.” The defendant then had the lense engrossod and propers
1y stamped, bt the plantilt eventually refused to exveuto it, and it was
novor signed by the defendant. The option of renewal way given in the
unegocuted lenge in the following teyms :—* Also with option 1o renow for
another twelve months certain,”

Tho defendant having entered into possession and disputes having avisen,
the plaintilt gave Lim notice to quit and sued to ejoct him, alloging that ot
the most he was & more montbly tenant, The dofendant pleaded that
under the lease ho was entitled to hold for n your, Tho year oxpired
bofore the suit eamo on to bo heard, and the defondunt not having exer
eised the option io renew, vacated tho promises, Al the hearing the do-
fendant in sapport of his case tendoved the eovvogpondence and the
stamped unoxoeuted lease.  IL was objeeted that the corvespondente wus
inadmigsible in cvidenco— .

(1) becauso tho option fo renow made the porivd for which the leass
was to run exeoed one year, and therefove rendered regisiva<
tion eomypuisory s

{8) becauso Hhe corvespendence was ungbampod.

* Original Civil suit No, 338 of 188D,
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On behalf of the defendant it was urged that regisfration was unneces- 1890
sary, as the option did not make the lease one for a longer period than Borp
one year, and that the stamped unexecuted lease wust be treated as part o
of the correspondence, and &s it was properly stamped, no further stamp- — Kapig.
ing was required.

Held, following Hand v, Hall (1), that the existence of the option did
not create o lease for & term exceeding ome year within the meaning of
elause (d), section 17 of the Registration Aok, and that consequently the
correspondence did not require registration.

Held further, that as the correspondence conlained a complete agree-
ment independently of the draft and enprossced lease, the latter could
not be treated as part of the correspondence, and that consequently the
correspondence must be stamped and the penalty paid before it could be
admitted in evidence.

Bhobawi Malto v. Skibnath Para (2) dissented from.

Tre plaintiff instituted this suit to eject the defendant from the
top flat of the premises No. 3, Middleton Row, and to recover
such sum as the Court might think fit to allow for the use and
occupation of the flat from the 1st July 1889 up to the date of
vecovery of possession, The plaintiff, who was the lessee of the
premises, alleged that he had permitted the defendant to use and
ocoupy the top flat from the Ist November 1838 at & monthly
rent of Rs. 130, and that on the 30th May 1839 he gave
the defendant motice to quit and deliver up possession on the
30th Juns, but that the defendant had failed o do so. This
notice o quit treated the defendant as a monthly tenant, The
defendant in his written statement denied that he was a monthly
tenant, and afleged that the plaintiff had let him the flat for one
year certain from the lst November 1888 at s monthly rent of
Rs. 130 ; that being under the impression that the lease’ was valid
and binding on the plaintiff he had gome to some expense in
repairing the flab; thet he had paid the rent up fo the month
of June 1889, and tendered the rent for July which the plaintiff
had refused to acoept. Hethorefore contended that he was entitled
to remain in possession till the end of October. Previous to
the case coming on for hearing, the defendant om the 81st Octo-
ber gave up possession of the flat, and it wag admitted at the
hearing that there must be a decres for Rs. 520, being Rs. 130 a
month for the period from July to October. The enly question
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romaining to be decided in tho caso therofore was one of costs,
and that turnod upon the quostion whothor the defendant had g
leage for a yoar or not.

Tt appesrod, on the admitted facts in the caso, that in the month
of Octobur 1888 cerfain corrospondomeo took place botwoen the
paxties with roferenco to tho dowise of tho flat, the material por-
tion of which was as follows:—On tho 21t Octobor 1888, the
defendant wrote to the plaintilf as follows i

“T hog to inform you that T accept your firm offor of the
third floor of No. 3, Middleton Row, togothor with throohorse stalls
* % % % from the first of moxt month (1st Novomber)
at Re. 130 per month for twelve months, with option for me to
terminato the arrangement afterfivomonths on payment of Rs, 100,
I believe you told mo you had the house for two years, so I expect
you will give mo the option of renewal for another year, respectively
five months, on samo terms, * * * T ghall have tho usual

* agroemont written outon stamped paper, copy of which I shall send

you first for approval. Meanwhile ploase confirm the above * *”
On the 22nd Octobor tho plaintif replied as fullows :—“T agree
to lot you the third flat of No, 8, Middlefon Row, with the out- -
offices mamod by you, from. the lst Novembor next, on the terms
stated in your letter of yosterday’s date with ono exeoption, viz., that
if you continue occupancy of tho houso for one year, you may have
the option of retaining it for another yoar on tho same terms, bub
not for o shorter perjod * * * »
On the same day the defendant vaplied as follows t— :
“As arranged, I bog to sond you hovewith tho usual draft
ogroement, The clause abouf the second five months to which you
objeoted has been loft out. Can you tell me whet stamp is re-
quired * * * [ ‘
On the same day tho plaintiff wrote informing the defendont
that he could not say what value of stamp was required, and he
subsequently rebwrned the draft agrooment with o yreneil note.
signed, intimating his approval thereof, Subsequently the defen-
dant had the agreement engrossed and stampod with a 10-rupee
starap and sent it to the plaintiff for his signature. The plaintif?
subsequently refurned it to the defendant unsigned, after the de~
fendant had entered info possession of the flat,
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The material portion of the agreement was as follows:—“T
hereby agroe and engage to rent of you the third floor of No. 3,
Middleton Row, together with three horse stalls ~ * ¥ ¥
for twelve months from the fixst of this month (1st Novewber 1888)
at Rs. 130 free of all faxes existing and forthcoming, payable
monthly on the fivet day of everymonth ~ * % ¥ with
option for me to terminate the arrangement after five months,
subject to 15 days’ notice on payment of Re. 100, also with option
to renew for another twelve months certain from the Lst Novem-
ber 1889 up to 31st October 1890 * * ¥

M. Graham for the plaintiff,

Mz, 2. P. Gusper end Mr. Leith for the defendant.

Upon the case being called on, TreveLyaN, J., intimated that on
the admitted facts the case reduced itself to a question of costs, and
that the onus was on the defendans.

Mr. Gusper submitted not, as the plaintiff’s case was that the
defendant was either merely allowed to eside in the flat as alleged
in the plaint, or a monthly tenant as stated in the notice to quit,
neither of which propositions he admitted.

TrEvELvaN, J., referred to section 106 of the Transfer of Pro-
perty Act, and stated that he must presume the tenanay to be from
monthto month, and that,as the defendant set up a lease for a year,
it was for him to prove his case, so he must begin.

Mr. Gasper then proceeded to open the case, and whilst refer-
ring to the lstters above set out, Mr, Grokam stated that he
admitted the letters, but objected to their being admitted in
gvidence, on the ground that they contained an agresment which
required to be stamped, and they were not stamped.

Mr. Gasper contended that the correspondence did not require
stamping, as it ended in the agreement or lease which was properly
stamped with a 10-rupee stamp, and which must be taken as part of
the correspondence. All through the correspondence the agresment
was referged to, and it must be treated as part of the correspond-
ence, and if any portion of the correspondence was stamped, it
would be sufficient. No further stamp was required.

[TrEvELYAN, J.,—How do you show that the agreement which
beats & stamap, but is not signed by either party, is the con-
traot 7]
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Mr. Gusper.—J wubmit it must Do troated as part of the corve

~ spondeneo which evidences the contraet, but, if necossary, 1 am

quite propared to pay the stamp roquired now and the penulty,

Mr. Grahain then ohjected that the eorvespondence could not
he put in evidenco, as it dizclosed an agreemont for a torm of
more than a year by veason of its being for o term of one year with
an option of renowal for a Futher poriod of o year, and conse.
quently requived to bo registored, and reforred {o seetion 107 of
the Transler of Propety Ach and seclion 17 of the Registration
Adt.

Mr. Gusper~The correspondenco does not require registraiion.
A leaso for one year with sn option of renewal for o further poried
is not a loase for o torm oxceeding o year,

Tt has been held so in this country as well as in England—sce
Apa Budgarde v. Narhari dnugjee (1), Mohunlo Southo Pursad
Dass v, Purasw Padhan (2), Hand v. Uadl (3). The option of
renewal, to use the words of Lovd Cairns, O., must be exorcised hy
the defendont hofore it can e said any interost has passod to him,
and until thoe option is exercised it is impossible to tell whether o
tenancy for more than a year is fo come into foreo or mot. This
ugroemont is divisible info two parts. In the fint place it operates
a8 & lease for o yoor, and socundly, it gives tho tenant the right
ab the end of that year on proper mobico of domanding o ronewal
of the lease for another year. This case is thercfore precisely
sinnilar to the case of Lund v, Hull,

Mz, Graham.—The cage of Hund v. Hall diffors from tho prosent,
as in that caso the tenant was required to do something before the
loase was renowed, vis, to give a month’s notice, Iloro thero is
uothing of the kind, but meroly an option to zenew; that is to say,
ke has only to remain in possossion, and do nothing.

[TurveLyay, J.,~Dut he must “renew.”)

My, Graham.—IE tho meaning of “renowing” is to be mken ne
doing something beforo he acquives the interest, I must admit that
Hand v, Hull is on authority against me, Dut it has not Deen
followed in this Cowmt.

[Trevevraw, §.,~The Madras ITigh Court has approved it.]

(1) L L. R, 8 Bom, 21, 2) 2 W, B, 98,
(3) L, ;H., 2 EX- Dv; 356.
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Mr. Graham.—Bhobani Muhto v. Shibnath Para (1) deoided in
1886 15 an wothority in my favour—see alzo Ram Kumar Mundal <.
Brajahari Midha (2).  Kisto Kulee Moonshee v. Agemony Bewa (3)
is also in my favour.

As to the question of the correspondence requiring to be stamped,
there is nothing to connect the stamyped agreement with it, and the
correspondenee contains a complete agreement in itself. I submit
it must therefore be stamped before it can be admitted in evidence.

Mr. Gasper in veply.—Iisto Kulee Moonshee v. Agemonn Bewa (3)
is so badly reported as to e worthless, as it cannot even be gathered
from the report what the document was, nor does it appear what
was oven decided. The case of Bhobani Makto v, Shibnath Para (1)
is in the same condition, no cases being refeived to or arguments
given, and it does nob eppear if the attention of the Cowrt was
Qvawn to Hand v. Holl (4). Besides, that ease refers to o swied-
peshgi lense which is a mortgage. This case is even stronger than
Hund v. Huall, a8 here there iy an option “to renew,” the plain
meaning of which is to the right to demand a fresh lease, whereas
in Hand v. Hull the tenunt had mevely the right at the end of the
term, on giving & month’s previous notxce, “to yemain on for three
years and o half more.”

The following was the judgment of the Court delivered on
Mareh: 5th:—

TrEVELYAN, .,—The only questions argued before me and which
T have to decide in this case are whether the doouments which
create the tenancy of the defendant are admissible in evidence.
Tt is concedod that if they ave admitted in evidence there must be
a deores for the defendant except as I shall mention hereafter,
and that if they are not so admitted the plaintiff must succeed.
The contention between the parties is as to the payment of the
costs, The plaintiff is entitled to a decree for Rs. 520, the rent
for the months of July, August, September, and October 1889,

The rext for July was offered to him, but he refused to dccept it,
'so that the tender of the vent for the subsequent months would
have been an empty form, and as the rent for these months

(1) 1. T Rey 13 Cale, 113, (3) 16 W. R., 170
(2) 2B. L. R, A.C, 76, () 'R, 2, Ex, D, 355,
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aceruod due aftor tho suit was brought, the tonder or non-tender of

The defendant las vaeatod the promises sinco the suit wag
brought. '

The admissibility of the decuments depends in tho first place
upon. whether they roquire registrabion, and in tho second place
upon whother tho lease which was tondered for execution and was
proporly stamped can be troated as a part of the corrospondence
which eronlod tho tenanay,

A to the rogistration, a sorics of cases shows that where corre-
spondenco consfituios a confrach lonsing promisvs fov moro than o
year, that correspondenco must bo rogistoved, although a formal
documeont may bo contemplated. Thero is no doubt that by the
correspondenco in this caso tho plaintift leasod, and the defendant
aceapboed the leaso of, tho promisos.

The lease was for a yoar, but it was provided that the tenant
should have tho option of renewal for a socond year.

T havo to decido whether the existonce of tlis option croates a
leass for o term excooding ono year within tho meaning of section
17, clauso (d) of tho Tegistration Act (IIL of 1877).

After eoreful consideration T havo come to the eonclusion that
the documents do not roquire rogistration. A numbor of cases

‘hove been cited and have been reforred to by mo,

Of the casos which are in poinfi the result is that on the one
hand we have decisions of tho Bombay, Madras, and Allahabad
High Cowrts accopting as applicable fo the detormination of this
question the decision of the Cowt of Appeal in England in
Hand v. Hall (1), Ontho other hand, there arc some decisions
of Division Benches of this Comt on appoeals from the mofussil,
the last of which, Bholawi Malto v. Shibuath Parae (2), is in
point.. Tho value of the report of thab case and of tho other cases
of this Court which have been cited is much diminished by the
absence of notos of the srgument or of the cases cited. , In defer-
mining whethor T ought to act upon this decision, it is all important
to know whether the case of Hund v. Ilall was vited to the learned
Judges who tried the case in this Cowrt. The report is silent, and
both the Judgos have since left this Court, so I have no means of

(1) L. R, 2 Ex. D, 965, ) L L. R, 18 Cale, 118,
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referring to them as o that fact. I think it is pretty clear thab
Hond v. Hell was not oited. It is so much in point that if it
had been the learned Judges of this Cowrt would probably have
distinguished it in their judgment.

In Hand v. Hall the question was, it is true, as fo the con-
struction of English stabutes, bub the question thore was, as the
question is hers, whether a lease giving an option to renew was
a lease for more than the original term of the demise.

The reasoning in Hand v. Hell seems to apply equally here.

Lord Cairns there says :— The document we have fo construe
in this case runs thus:—‘Hand agrees to let, and Hall agrees to
take, the largo room on the south end of the Exchange, Wolver-
hampton, from the 14th February next until the following mid-
summer twelve months” Stopping thers, there can be no doubt
that those words are words of present demise, and if the dooument
had contained thoge words only, the defendant would have becoms
tenant from the 14th of February fo the following midsummer
twelve months, The document, however, goes on:—¢With right
at the end of that term for the fenant, by a previous month’s
notiee, to vemain on for three years and a half more” By this
latter part of the agreement an option is given to the defendant,
and must be exercised by him before it can be said that any
interest has passed to him. It is a stipulation that at his option,
ona notice given to the plaintiff, he shall not be disturbed for
threo years and & half. ‘Whereas there is not anything to be done
by the tenant in the first part of the agreement to create a demise,
in the second part something has to be done by him before that
port takes effect, and until that is dome it is impossible to tell
whether a tenancy shall come into force or not. I think, therefore,
that it is absolutely necessary to divide the contract into two parts.
I think the agreement is an actual demisé, with a stipulation
superadded that if at his option the tenant gives the landlord a
notice of bis intention to remain, he shall have a renewal of his
tepancy lor three years and o hu:f.”’

On the same reasoning there iz in this case merely a demise for
a year.

T am justified in my v.'w that the reasoning in Hund v, Hull
applies to the construction of the Registration Act by the decision of
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the Bombay High Cowrt in dpu Budgavda v. Narhari Annages (1),

" by the decision of the Allahabad High Court in Kkayali v. Husain
Bakhsh (2), and by the decision of the Madras High Court in
Virammal v. Kasturi Rungayyangar (3). Speaking with every
respect of the decision of this Court to which I have referred,
I think I should apply the reasoning of Hund v. Hallto the
construction of the Registration Act. I have no doubt that if
Hand v. Hall and the decisions to which I have referred had been
cited to the Judges of this Court, they would have come to a
different conclusion.

I hold that the documents in question do not require registra-
tion.

There can, I think, be no doubt that the correspondence required
stamping. It was complete in itself before the lease was tendered
for execution. It is only on the ground that it was so complete
that the defendant can succeed. If I were to accede to Mr.
Gasper’s argument, I should have to hold that the revemue law
could be evaded by stamping a subsequent letter after the contract
had been completed.

If the penalty (Rs. 110) is paid, the documents tendered can

. be marked as exhibits. [The penalty was here paid.]

The penalty having been paid, the documents may be admitted
in evidence, and there will be a decree for the plaintiff for Bs. 520.
In other respects the suit is dismissed.

The plaintiff must pay the defendant’s costs on scale No. 2.

Attorneys for plaintiff: Messrs. Bonnerjee & Chatterjee.

Attorney for defendant : Baboo Gonesh Chunder Chunder.

H. T. H.

@ I L. R, 3 Bom, 21. @ I L. R, s All, 198.
(3) I L. R., 4 Mad., 381.



