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PRIVY COUNCIL,

P, 0¥ MAHOMED AHSANULLA. CIIOWDHRY (Prstvrrrr) 2.
1889, AMARCHAND KUNDU awp orumns (DerEnpants).
July di’)cz %g, P
2, and 30. P 1 ot nd o
g, i o [ On appoal from. tho Tligh Court at Usloutta. ]

Mahomedan Law-—-Tndowment—An appropriation not within the jrinciple
of walyf— Property settled on members of grantor'sfamily with o charge
wpon it for veligious and ohavitubly purposes—4diffect of wppropriation
where the churge was 106 a substunbivl one,

Alfhough the muking provision for the grantor’s family out of property
dedicated to veligious or charitablo purposes may be consislent with the
propurty being constituled walf; yeb in ordor to rondor ib wudythe property
must have been subslontially, and not morely colourably, dediented {o
such prrposes.

Although an instrument purporiing to  dedicate property as “fisalilitlah
wukf,” and vesting i in members of the grantor's family in shocossion,
“ to carry on the affairs in conncotion with the wakfy' wight inelude pro-
vigions for the benelit of the grantor’s family withont its oporation as a
wukf heing amnulled, yot, on fhe other hand, it would not operale to
establish wakf, as it did not dovolo o substantial part of the property to
veligious or churitable purposes.

Without delermining how far provisions for the grantor's family might
form pavt of a sottlement for roliplous or chuvitable purposes, snd yob not
deprivo it of its charncter as establishing wefyf, the Commisteo approved
the docision in Mushurool Hug v. Pulraf Dilurcy Mokapuliny (1) to the
effect that the mere charge wpon the profits of the ostutes of certain ifewms
which must in the course of time havo ceased, being for the bonefit of one
family, did not render an endowment inyalid as a wak/.

In the present case, however, thero being no authovity lor holding a gift
to bo good as a wakf without there boing a. substantinl dedicalion of the
properby to charitable or religious uses ab some time or other ; and the uses
preseribed involving only an outlay suitable fuzr such e family to male in
charity, the gift was hold not tobe a substantial, or boad fide, dedication of
the property as waky, The use of this expression, and othors, being only to
covér arrangemonts for the benefib of the family #nd to make thoir property
ivalienable, the proporty was. nof constituted wak/; nor was it froed from
liability to attachmont in execulion of a deoree against one of tho grantees.

% Present : Towp Warsox, Lusp Hosmovee, Ste B, Puacocx, snd Bin
R, Covemn,

(1) 13 W. R., 296,
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Avrear from a decree (11th May 1885) of the High Court, 189

veversing a deoreo (26th July 1883) of the Subordinate Judge of 37, —

zilla Chittagong. AHSANULIA
The question now raised was whether o valid dedication had OHOZV —

boen effacted by the plaintiff’s father by an instrument which he AMARGIIAND
executed on the Sth December 1864 of land in Chittagong, so as Fowe
to constitute it wakf, or whether the instrument, though nominally

dedicating property to religious and charitable purposes, established

only a charge on the property in the hands of the members of the

grantor'’s family, the property remaining liable to attachment in

execution of a decree agninst one of them,

The suit, in which the present appellant sued as mutwali of
wakf, or dedicated, property, was brought to obtain a declaration
that four falugs in the Chittagong distriot, which had been attach-
ed by Krishnadas Kundu in execution of o money deeree against
Shaikh Mahomed Rehimula Chowdhry, brother of the plaintiff,
Lad been made wakyf by theix father, and were consequently mnot
liable o be attached in esscution. Rahimula had been joined
with Krishnodas Kundu as defondant. Ahsenulla alleged that
Ahmedulla Chowdbry, their father, who died in 1866, had executed
the above-mentioned deed of 6th December 1864, by which he
purported to dedicate all his property, moveable and immoveable,
in the Chittagong district as «fisabilillu wakf,” for defraying
the expense of a mugid ab his family dwelling-houss, and of two
madrassas ot Chittagong, olso of lodging strangers; and also had -
provided for the superintendenco of this endowment by his two
sons.

The principal clauses are set forth in their Lordsh1ps judg-
ment. :
Krishnadas Kundu being now dead, he was represented by the
respondents Amarchand Kundu and others,

Paxt of the property dealt with having been atiached by Krish-
nadas in cxeention of a drevee which he held against Rahimuls, an
apphoahon was made by Alsamulia under scetion 278, Civil Proce-
dure Code, fur itz releuse,  Thls was refused on the 3lst Dnoembe;
1881 by the Subordimate Judge, who, after considering the torms
of the deed of 5th December 1864, and the absence of any directigihs
fixing what share of the income of the property, then sa,igi to



H00

1880

Mmomrn
AHIANUTLLA
(HOWDHRY

2.
AMARCITAND
UNDU.

THE INDIAN LAW REDPORTS. [VOL. XV1r,

amount to Rs. 17,000 annually, was to bo appropriatod to religious
and charitablo purposes; and affor refarring to the condition of
tho mujid and madrassas, made the {ollowing ovder :—¢“Tt nppears
to me as very probable from the aforesaid civoumstances that the
rcol objoct of tho appropriator was noither religion nor charity, but
tho perpetuation of the propeibics in his family,so that his male
descendants may enjoy their profils without alionating it to stan-
gors. That the appropriator had such an infention in view may
also ho gatherod from tho provision in the Sth paragraph of the
deed, by which 1o tried to rostrick even the power of the so-called
miutiwalis to soll or mortgago the allowances granted o thom, T do
naot think o Mahomedan ean lawkully mako such a disposition of
his property under the disguise of a wud/; and it appears to me
that the disposition is invalid.  Tho claim is dismissod accordingly
with costs.” ‘

This suit was then, under section 283, Civil Procedwo Code,
institnted to have tho above order sot aside, and to havo it declaved
that the property had beon validly dedicatod, and mado wal,
so that it was not Liablo to attachment. 'Ilte plaintiff alleged that
he and his brother wero only salariod servants, having no owner-
ghip in the proporty. The Subvrdinate Judgo considored that the.
validiby of tho instrumont of 5th Decombor 1864 lind boen
established, and that the property was wekf and inaliemable. Ie
made & decroe in favour of the plaintiff fo that offect.

On an appeal by the defondant to tho Iligh Court, & division
bench (Macpowert and Maoruerson, JJ.) gave the following
judgment i~

“The only quostion which we have to congider is, whother the walfnama,
vpon which the plaintiff rolics, makes the falugs, which ave the subject of
this suit, valid wa%/ undor the Mahomedan Jaw., Thaove ave not the only
properties affected by the doed, for the maker profossed ko appropuiate his
entire properlies, moveable and immoveable, 18 wakf, The pluinfifl has
eavefully withhold all ovidonce of the incomo of the propertios so doalt
with ; but he admits that the aspual profit derived from them was R, 12,000
ot Re. 18,000, though he says that it has bocomo less sinco the inundation.
Wo think that thero is every reason to believe that il is much more than
that sum,

“Tt the first clause of the deed stood wlone there would ho a valid
dedieation, for the properties are dodicared as waif for defraying the
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expanses of the briek-built musgjid at the dedicator's family dwelling-house, 183

and of the two madrassas ot his ancestral homestead and his lodging-house ————~
in the town of Chittagong and for ‘sadir warid.’ 'This would, as far j‘gﬁgﬁfﬁ .
as words go, sufficiently satisfy the requirements of Mahomedan law CHowpHzY
according to the strictest construction which has been put upon it by the 2.
courts in this country. Bubthe dedication is qualified by the words ‘in A%gggém
the manner provided in the paragraphs mentioned below.” Theso para- '
graphs, which are thirteen in number, contain only one short allusion to

the object of the endowment. This is to be found in the second paragraph

where the mulwali is directed to * continue to perform the stated religious

works according to custom.” The whole of the rest of the deed consists of

minute provisions for the management of the property, the appointment of

his three sons as mubwali and naib-mutwalis, the suceession to these offices

which are to be filled by the sons of the mutwalis, or, in their default, by

‘sons horn of the same family in nearest descent,” and for the maintenance

ond support of all other members of the family. The mubwalis are to

get salaries of Rs. 100, 90 and 80 a month, respectively. IE the sons

of the mufwalis exceed three in number, the mufwefis can give to thoso

‘who eannot get one of the three appointments any monthly allowance they

like. Provision is also made for wives and daughters, and for hirth,

marriage, and funeral expenses of both sons and danghters. Lastly, it is

left to the mulwalis to increase their own salaries or those of other salaried

_persons, having regard to the income and expenditure of the waly’ pro.

pertics. The only provisions regarding & surplus ave contained in para-

graphs 2 and 4, which direct that the surplns after meeting all the oxpenses

i to be kept in o safe place under the supervision and wanagement of all
" the mattwalis, and that all propertios aequived out of this surplus are to he

part of the waks propertics.

« The effect, theretore, of the deed as a whole is, that, while it professes

to dedicate as wehy properties bringing in a very large annual income, it

leaves it to the members of the family, who are as mutwalis to retain the

control and management, to spend as liftle as they like beyond what is

customary on the objects of the endowment, and to fake as mueh as they

like for themselves and the members of the family for all time on account

of salary as mainfenance. There is nothing whatever in the deed io

indicate thab the dedicator contemplated any increased expenditmre in

mainteining the musfid, madrassas and sedir warid. The maintenance of |

the members of the family, however numerong, i3 well provided for; but the .

stated religious works are to be perfarmed aceording to custarn, Xt is quite/

clear that the customary mode of performing them would involve an exf
penditure which in no way epproached the annual ineome, and that thege
would remain alaxge annual surplus, which would be entirely af the dispdsal
of the mutwolis, and from which all the members of the family w);"\uld

have fo be maintained,
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« Although, therefore, the deed nominally dedieates {ho properties for

~—— purposes in themsolves good and valid ageording to Mahomedan law, the

dedication elange is subjoch to the subsequont provisions; and theso, while
giving the smallest possible prominence to the objests of the endowment,
and limiting, as wo should consleae tho deed, the expenditure on them,
would aperate to vroato o porpetuity for the benefit of the mombors of the
family, snd at the samo time place the properties beyond tho reach of
the lpw. That {lis was tho abjout of the dedicator there can, we think, from
the terms of tho doed, bo little doubt,

“(On 5 proper tonsiruclion of the whole desd il scems to us that thongh
all the properties are nominally made waly for proper and legitimate
objects, thoreis a surplus which is to be enjoyed. by the members of the
family, and as 1o whish there is no ultimate trust in favour of any pious or
charitable purypose.

“ T4 has been argued that a settloment of {his nafure iy vecognized Dy
Maghomedan law, and thab & person can make o wakf in fayour of himself,
hiz childron and children’s childven, &e. Tho Subordinaie Judgo appears
1o have adopted this view, and has cifod in supporh of it cortain passages
from Baillie’s Mahomedan Law and tho cnse of Luckmipué Singh v. doir
Al (1), deeided by Toltenliam and Boso, JJ, Tt seoms o ns nnnecos
saxy to go into the poing, busanse the settlement as made is not ono of that
charseter. LEihe propertios had heen made woely in favour of the founder's
children and childran’s childron wilh an witimate trust in favour of the poor
and noedy, we should undoubtedly have had to eonsider whether such
sebtloment eroated s valid wak/, Tho decision of Norvis upd Tottonham,
37, in Hamidulle Lhan v, Lulful ug (9) venders it oxtremely doubt-
ful whether it would be velid, It was not onsidercd so in that caso, Here
the dedication purports to he for roligious and charitable purposes slone,
and we have only to seo whether this way the real intention of the doner
and whether the deed as a whole supporbs sueh a dedication. It s clear
that a person cannot do indirectly that which he cannot do directly. DBut
pubting this consideration aside, if the dedieation in parb fails os rognrds
the avowed objects for which it was made, wo are not, wo think, bound fo
consider whather it will hold good as rogurds other objcets for whish there
was no oxpross dedication, Ifis cloar thet it was not the intontion that in
this easo anything like the incomo should be spent on the objects dosigna-
ted, 2nd I think the sobtlement should only hyld good to the extent of the
intention of the donor as regards the special objects in support of which the
settlemont was mado,

“In the ease veferred to ag decided by Tottenhars and Dose, J7., it was
held that the objects of the waly being religions and charitable, the dedication

(1) T L. R, 9 Cale,, 176.
2) L L. R, 6 Cale,, 744,
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was complete, and that & subsequent direction that the manager should
maintain the future male descendants of the maker of the wafyf, did not
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necessarily alter its character. It was not decided whether such a dires: Agqsyora
tion conld be lawfully carried out. That was a conelusion drvived at on CHOWDHRY

the construstion of the particnlar deed propeunded in that case, and we Axta

' must suppose that there was found to bean intention to create a lond fide
wekf of all the properties, though this was coupled with a condition which
might or might not be enforceable, Here, weo think, there was no such
bond fide intention as regards all the properties, and we should only give
effect to the intention so far as if existed.

“We hold then that the deed, constrned as a whole, did nof create a valid
and ontire wakf of these properties, and that eonsequently the plaintiff is
not cntitled to get the properties veleased from atbachment as wekf, It did,
however, create a charge on the properties for the maintenance and support
in the customary manner of the objects designated in the opening clause of
the deed. 'Wo cannot, however, determine in this case what thab charge is,
in what proportion it shonld be harne by the different properties affected,
or what part of the properties should be seb aside to meet it, as this case
relates to only » few of the properties subjected to the charge,

“The plain[;iﬁ's claim, so far ag it sesks to get the properties declared
to be wakf and to get them released from attachment as such, must ho dis-
missed, and in lieu of the deeres of the Subordinate Judge, there will he a
decren Lo the effect that the properties in suit are subject to the charge
speeified above, the exient of which has yet to be defermined. The
appellant will got his costs in hoth conrts.”

From this decision the plaintiff appealed.

Mr. B. V. Doyne and Mx. C. W. Arathoon, for the appellant,
argued that the instrument of 5th December 1864 had not been
correctly construed with reference fo the law of waff, and had not
recoived its due effect in the judgment of the High Court. An
appropriation for religious or charitable purposes gave to the estate
the quality of wakf of which it was not deprived merely by reason
of the reservation of part for the maintenance of the donor’s family,
A waly might lawfully confain provisions for the benefit of the
grantor’s’ family. Moreover, the law contemplated the payment
of the mutwali, or superintendent, and frustee. The appointment
of some one to take charge of the property appropriated was essen-
tial, and he was entitled to participate in the benefit of the appro-
priation. They referred to—

Baillie’s Digest of Muhammadan Law, Hanifeea, Chapter JX;

Hamilton’s Hedaya, vol. 1L, of Waks;'

Dy
ROHAND
Kuxou.
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1889 Macnaghten’s Principles and Procedents of Muhammadan Loy,

“Hawowro Endowments, case VILL
éHSANUW\ Appropristions, in the mature of sottlements of proporty upon

HOWDHEY ‘e i
v doscendants, had been freatod as appropriations under the nams
leé‘é‘;gg“” of wakf, where there was tho uso of ihat term, and an ultimato
" trust for the poor. The logal effoct of wak/ was said to be an
ahatemont of tho appropriator’s rvight of propoty; but it was
consistont with o detaining of it in his ownership, without
the power of alienation; and the poor wore deemed to bo an
inextinguishablo class of benoficiaries. The ostablishment of &
waly might be inferved from tho goneral charactor of o grant;
Kulb Ali Hossein v. Syf Al (1), Jun Bibee v. Abdoolul (2), Fiwan
Das Sahoo v, Shaik Kubcer-ooddeen (3). They also reforred to
Mr. Amiv Al’s Tagore locbures for 1884, lucture IX, section IT,
and to lecture X,

Luchmiput Stngh v, Amir Alum (4) showed that, notwi{;hsmnding
provisions for dobts and maintenance, a waf/ was valid. And,
&1t1iough it was questioned, in Phate Suheb Bibi v. Damodur
Premgi (5), whether a wakf could bo croatod movely for the
purposo of tonferring o perpobual ostate on & particular family,
without any ultimate use to tho pour, it was afterwards doeided
that, if the condition of an ultimate dedication to o pious and un-
{niling purpose had been eatisfied, o walf was not invalidated by
an intermediate settlemont on the foundar’s childron, and theiy
descendants, in Futma Bibi v. The Advocate-General of DBombay
(6). They alzo referred to Mahomed Hamidully Khan v. Lutful
Hug (7) and to Abdul Gunne Kasom v. Hossein Mirsa Relimbulls:
(8). Although there might be no trnce in these casos that n man’s
mere gift to his own family wag in itsolf o pious use, yob the
ultimate trust for religious, or eharitablo, objeots, or for tho poor
generally, was in itself a pious use, And thero was a diseretionary
power to the mutwali to allow what might bo suitablo to maintain

the family.
(1) 1 Select Rep., 110. (6) I I. R, 8 Bom., 84.
(2) Tulton, 346, 6) I L K., 6 Bom., 42.
(b} 2 Moore's I. A., 390, (M I L. R, 6 Cale, 744,

(4 I L. R.,9 Culs, 176, (8) 10 Bom, H, O, 7.
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They also referved to Doyal Chand Mulliek v. Saiyud Keramut
Al (L), Amwitlal Kalidas v. Shatk Hossein (2), Mushurool Hug
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v. Pulraj Ditarey Mohapaitur (8), Bischenchand Basmeat v. Nodip Ameavvrza

Hossein (4).

CEOWDHILY

Under another system of law, the principle being apparently AMM‘OHAND

applicable to all, provisions inconsistent with the trust, which a
will established for pious purposes, were rejected—see Aushotosk
Dutt v. Durgachurn Chatterjee (5).

The decision of the High Cowt that the charge on the properties
for the maintenance and support of the charitable objects, designated
in the opening clause, had been created, and yet that the properties
were not constituted wakf, was inconsistent with the course of
decision of the courts.

Reference was also made to Kunees Futima v. Saheba Jan (G).

Mr. T. H. Cowie, Q.C., and Mr. J. H. A. Branson, for the
respondents, argued that the deed of 1864 did not velidly and
effectually dedicate the property in question, so as to constitute
it wakf, It appeared from the deed itself, as well as from the
evidence as to the subsequent dealing with the property, that
there had been nothing more than an attempt to create, under
colour of a walf, a perpetuity for the benefit of the family of
Ahmedulla Chowdhry. The trusts declared were far from absorb-
ing a substantial part of the properties. As to the document, it
was insufficient that there should only be an insertion of the ferm
wakf': there must be a clear intention shown to devote fo religious
or charitable purposes; and, instead of this intention being shown,
the question avose whether the primary object was of that
character at all. The real purpose in view was to provide for the
family, and only & small part of the estate was to be applied to
the charity. They referred to the Tagore Lectures, 1884, p. 230,
comparing an expression of opinion therein with what was said by
West, J., in Futmo Bili v. The Advocate-Gleneral of Bombay (7).
They also cited Khoja Hossein Ak v. Shahsadas Hazora Begum (8),
Futtoo Bibi v. Bhurrut Lal Bhukat (9), Baillie's Digest, 557,

(1) 16 'W. R., 116, {(8) I,L.R.5 Cale,438.
@ I L. R,1l Bom, 492. (6) 8W.,R, 313
(3) 13 W. R, 235. (0 I L. R. 6Bom, 42.

4 I L R.,15 Cale,320; TR, 151 A, L (8) 12W, B384,
‘ (9) 10'W. R, 20. ‘

Kuxpu.
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19890  Hedaya, IT, 849, Thoy distinguishod tho case in which the
e judgment was given by Komp, J., Mushurool Ilug v. Pulygy
Amsanuvzza Ditarey Hohapattur (1).

(Jnmz?nw Mz, R. 7. Doyne xoplied, reforring to Macnaghton’s Principleg
Anaromand gnd Precedents, as giving all tho truo conditions of wakf, and
Kowor. gontonding that they were satisfiod in this casc,

Afterwards, on 9th November 1889, thoir Loxdships’ judg-
ment was deliverod by

Loxp Hosuouss.—The plaintiflf in this suit, who i also the
appellant, is one of the sons of Shoik Almedulla Chowdhry ; the
second defendant is apother son ; tho fivst dofndant is & judgment-
areditor of the second defendant, and in that character obiained
an aftachment against the property now in dispute. The plaintif
contends that the property is wakf and thot ho 18 the mubwah
and thet his brothor has no intoresh theroin which can bo {eken
in exeontion. TIle accordingly made o claim in tho oxecution
procecdings which on the 31st Decembor 1881 was rojectod Dy the
Court on the ground that no genuine wud/ had been ereated.

The plaintiff then brought the prosont suit. In his plaint Le .
states that the propertios montioned in the seheduly wore owned
by his father Ahmedulla; that Ahmedulla by o wakfueng of
the 5th December 1864 mado a wakf of thom, which over since
has continued in forcs; and that ho and his brothor are simply
salaried servants, for the purpose of porforming tho work specified
in the wolfnama. He prays for a decloration that the specified
properties are wukf, and that the order of tho 31st Decomber
1881 may be set aside.

The only substantial issue throughout the Ltigotion has been
whether the intention of the deed of 5th Decomber 1864 was to
tun the properties in question into wakf property. If it was,
the plaintiff is entitled to succced j and if not, ho must fail. The
Subordinate Judge decided in his favowr. On appeal tho High
Court thought that the intention of tho dood was not to oreate an
entite wukf of the properties, but only to croate a charge on them
for the maintenance in the customary manner of objects dosignated
in the opening clawse of tho deed. Thoy roversed the deoree of

(1) 13 W. R, 236.
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the Lower Court, dismissed the suit so far as it seeks to have the 1889
properties declared wakf ond released from aftachment, and ~p o o
declared “that the snid properties aro subject to the charge (the Amsavursa
extent whereof has to be hereafter determined) specified in L'Hmfﬂw
paragraph 1 of the walfsoma dated the 6th December 1864, A?gﬁgﬁ“”
that is to say, of defraying the expenses, in the customary )
manner, of the brick-built musjid of Jorip Mahomed Chowdhry
in Paragulpore, and of two madrassas and sadiv warid (travellers)
a8 montioned in the said olause.” '
From that decree the plaintiff appeals, and his appeal must be
decided entirely by the construction put upon the decd.
At the outset of the deed the grantar adverts to his age and his
coming death, and says—“ I hereby appropriate and dedicate as
¢ fisabibillah walf, in the manner provided in the paragraphs
mentioned below,”—the properties now in question and other
property there described,—* for defraying the expenses of the
brick-built musjid of my grandfather Jarip Mahomed Chowdhry af
my own family dwelling-house in the village of Paragulpore, and
of the two madrassas at my own ancestral homestead, and my
lodging house in the town of Chittagong and sadir warid (persons
coming and going), and I pray to God that he may in his mercy
accept and preserve the same for ever for being applied to those
puxrposes.”
The “paragraphs mentioned below® ars 13 in number,
Paragraph 1 appoints the grantor’s three sons to be mutwalis of
the wakf properties in a gradation of rank, and it contains some very
elaborate instructions respecting the management of the property.
Paragraph 2 runs s follows :— \
“The mufwali, affer payment of the proper expenses of the
mosaref and the necessary costs of collections of the zemindari and
the salaries of mookhtars and other servants and the expenses of
litigation and the like, and all other charges which may be in-
curred on the otcurremce of anmy peril or emergendy, out of all
kinds of income and profits of the endowed properties according to
the long standing practice, shall take from the residue his own
mbnthly allowance, pay over the allowance due to the naib-mi-
wali and nath-wl-maniad and my daughters as specified in. the
schedule, and continue to peform the stated religious works
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1889 according to custom. ITo shall, hnving rogard to tho provisions
T — contained in the firet paragraph, keop his oyo to the logitimato
Ausswvia objects of the moseref, and nob commit extravaganco and. waste or
UKOVZ_DHBY practise fraud in conneetion thevowith. Tho balance that may Do
AuancmanD Jofts affor meeting tho above-mentioned expensos shall ho kopt in

Kowou. proper, that is to say, a safo place, undor tho supervision and
management of all the threo porsons,”

Tho sohodulo provides Rs. 100 per month for  the fivst mudwad,
Rs. 90 far the sccond, Re. 80 for tho third, and R, 30 for the
daughtors.

Paragraph 3 provides for the suscossion of mubwalis in case of
rotiromoent or death. It is vory inmtifleially cxprossod, and in
some contingencies might bo difliewlt to apply.  Bub for its
bearing on the construction of the deed it is suflicient for theiv
Lordships to say that in their judgment it was mount by its framor
to provide for & perpotual suceossion of some of tho male members
of his family as mufwalis, 0 bo appointed oither by oxisting
mabwalis, or by o eommittee or by an officer of Governmond.

Pazagraph 4 provides for tho addition to the walf of surpluses
ocomrring under paragraph 2.

Paragraph 5 doclares that the porsons gelting monthly allowances
shall have no power to assign or charge thom, and that eraditors
shall have no olaim. against them.

TParagraph 7 declares that, if “the auuwalis ” have sons oxosed-
ing three in number, for those who are nob mulwadis tho mudwalis
shall ix & monthly allowance. Those porsons ave to live on fheir
own earnings in professions, trades, or service; but when any one
becomes o smwtwali he is to bring into the waky' all the proporty he
has got. ‘

Paragraph 8 provides that if “any ono ” dies leaving no sons;
his wife and daughter shall recoive allowancos, It thon confinues—
“It shall be competent to the mutwalis, having regard to the in-
oome and expenditwre of the walf properties, to proportionately
inoreaso or deorease these allowances as well as thoir own salaries,
and those of other salaried persons, and no one shall be ablo to
18ise any objections to the same.”

The other paragraphs have no material bearing on the present
question.
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The case has been very elaborately argued at the Bar,and 1889
numerous text-books and decisions have been cifed : on the plain- MamonED
tiff’s side to show that a wekf may lawfullly embrace provisions Amsazvria
for the family of the grantor; and on the defendant’s side to ghow OHo™PEET
that thero can be 10 wakf unless the whole property is substentially Assncmano
and primarily dedicated to charitable uses. Koxoy.

Their Lordships do not attempt in this case to lay down any
precise definition of what will constitute a valid waff, or to deter-
mine how far provisions for the grantor’s family may be engrafted
on such a settlement without destroying its character as a charitable
gift. They are not ealled upon by the facts of this case to deoide
whether a gift of property to charitable uses which is only to take
effect after the failure of all the grantor’s descendants is an illusory
gift, a point on which there have been conficting decisions in Tndia.

On the one hand their Lorships think there is good ground for
holding that provisions for the family oub of the grantor’s pro-
perby may be consistent with the gift of it as wakf. On this point
they agres with and adopt the views of the Caloutte High Court
stated by Mx. Justice Kemp in one of the cited cases Mushurool
Hug v. Pulraj Ditarey Mohapattur (1), Adter stating the conclusion
of the Courb that the primary objects for which the lands were
endowed were to support a mosque and to defray the expenses of
worship and charities connscted therewith, and that the benefits
given to the grantor’s familycame affer those primary objects, thaf
learned Judge says:—“ We are of opinion that the mere charge
upon the profits of the estafe of certain items which must in the
course of time mecessorily cease, being confined to ome family,
and which after they lapse will leave the whole property intact
for the original purposes for which the endowment was made, does
not render the endowment invalid under the Mahomedan law.”

On the other hand, they have not been referred to, nor can they
find, any suthority showing that, according to Mahomedan law, a
pift is good as o welhf unless there is & substantial dedication of
the property to charitable uses at some period of time or other.

Mr. Arathoon indeed contended:that a family settloment of itself

imports an ultimabe gift to the poor, founding himsg Tona passage

in the Tagore Lectaxes delivered in 1884 by a learged Mahomedan
(1) 13 W. R., 245.
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lawyer (see p. 230). DBut no suthovity has boen adduced for that
proposition. Tho ohservations of Mr. Justice Wosh, ‘which are

Ausa¥ULIA yeliod on by the learned locturer, do not go that lungth ; and they

CHoWDERY

U

are thomselves of an extra~judicial charactor, as tho case in which

AMAROIAND 1oy wore utfored did nob raise tho quostion. Thoir Tordships

Kuwpy,

{horeforo lock to see whether the proporly in quostion is in subs
stance given to charitable uses.

The leading clause of the doed eontains no charitable gift excopt
“in the manner provided by the paragraphs mentionod helow,”
and we must seatch thoso paragraphs o find the real natwe of the
gift. Now as regards tho grantor’s moveable property he was
advised that thore would be legal dilficulby if ho did not then
define the objects on which it was to be spont.  So he expressly
mentions that i is to Dbe spont in pious and virtuous works, and
it is nob necessary to decide whethor the terms which he uses eon-
stitute a separato absolute gift to such purposes, or are eontrolled
by the other paragraphs. As regards tho immovenblus he uses
difforont language; and tho only divechion creating o frust for
the objocts mentionod in the opening sentonco is that which is
contained in the second paragraph. That trust is (alter payment
of ¢ smosurcf, expensos, and salaries) “to perform tho stated religious
works acoording to custom.”

There is o great deal in the deed which is designed for the
aggrandiseroent of the femily property, and for keoping it per-
petuslly in the hends of the family. The provisions for scoumula-
tion in paragraph 4 ; the attempt to save salarios from alienntions
and from creditors in paragraph 6 ; the provigions for appoiniment
of male issue as mufwelis in paragraph 3, coupled with the
allowances to other male issue, and to wives and deughters of
such issue in paragraphs 7 and 8, all indefinite in point of dura~
tion, and, as thelv Lordships think, intonded to be commensurate
with the existence of the family; tho direction fn parsgraph 7
tlat new mudwalis should bring all thoir private acquisitions into
settloment ;--all these things point to tho same end, the increase of
property available’ for the family. Tn paragraph 8 the grantor
allows increases of salaries and allowances to mombers of the
family, so that as tho property inoreases, the family may grow
richer, There is not a word eaid about inorensing the amount spent
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on charitable uses beyond the expenditure which was according to 1889
customn.  Their Lordships cannot find thet the deed imposes any “y,zoums
obligation on the grantor's male issue, or on amy other persop AmSANULIA
info whose hands the property may come, o apply it to charitable HOV:EDHM
uses except to the extent to which he had himself been accustemed AJ‘%R;?)’;ND
to perform them. '

I# indeed it were shown that the cusfomary uses were of such
magnitude as to exhaust the income, or to absorh the bulk of it,
such a circumstance would have its weight in ascertaining the
intention of the grantor. But the Cowt, in the execution proceed-
ings, considored that the charitable outlays which he contemplated
were of small amount compared with the property.  The
Subordinate Judge in thig suit does not deal with the matter, The
High Court says that the plaintiff has cavefully withheld evidence
as to velue, and believes that it was much more than he represented.
For all that appears there is no reason to suppose that the charitable
uges would absorb move than a dovout and wealthy Mahomedan
gentleman might find it becoming to spend in that way.

TUnder these ciroumstances their Lordships agree with the Iigh
Court that the gift in question 18 not a dond fide dedication of
tho property, and that the use of the expressions  fisebilillah wulf,”
-and similar terms in the outsst of the deed, is only a veil to cover
arrangements for the sggrandisement of the family and fo make
their property inalienable.

The result is that in their judgment this sppeal should be
dismissed with costs, and they will lumbly advise Her Majesty to
that effect.

Agipesd dismissed,
-Solicitors for the appellant: Messrs. T, L. Wilson & (.
Salicitors for the respondents :  Messys, Watkins & Lattey.

C. B,



