
a proper consideration of tha mattei now before us. The pro- 1890
ceedings are all of dates not only later than that • mentioned ia Hilmoiti

sub-section. 2, s. 120, but even, later than tlm t of the passing
of the Bengal Tenancy Act. We think, therefore, that we should
not be justified in remanditig this case, so as to prolong these pro- Nmh Bera.
ceedings. The appeal must, therefore, be dismissed With costs.

j. V. w. Appeal dimissecl

Before Ifr. Justice Trevelyan and Mr, Justice Borcrlq/.

ISWAEI PBESHAD NAEAIN SAHI, L u n a tic , b.bpiu5sbnti5d by h is  18DQ.

' MOTJIER, GTIAUDlAir AND HliXT JRIEND BlIUPESWAft KoEIi. (P lAI!JTIJ!'f )

e, CBOWDY a nd  o th er s  (■Dnii'EOTANTs).*

Bengal Tenancy/ Aai ( F I / /  o f  1SS5), Sell. I l l  Art. (S )~IJm ita,tion for reiit- 
m it—Rentpa^ttUe UHchr a  lease—^Registered lease.

The Bengal Tenancy Act (VIII of ] 885) iJieacriboa one period of limita- 
tioa £oi' all suits for rent brought under its provisions.

Artiolo 2 of the third Schedule of that Act inoludoa a suit to recovBr 
arrears of rent payable under a lease, and there is no distinction as to the 
form of tlie lease or as to whetiier it is registered or not.

Umesh Clmnder 3/ondul v. Adarmoni Dasi (1), and Vj/tMUnga P i lh i  t* 
ThetclmiwniirU Filled  (2) distinguislied.

T his was a  su it to  recover arrears of re n t u n d er a registered  
ticca kabuliyat.

Under the kabuliyat, which was executed on the 21st of Sep
tember 1880, and duly registered, the proprietors of the Belsand 
Concern held in ticca theplaintiffs half-share in theS annas divided 
putti of Mouza .Parsurampore, Pergunnah Mahila, in the District of 
Mozufferporo, for a term of seven years from 128S to 1294/ (1880- 
1886) inclusive at an annua! y«mma of Rs. 2,000, payable in three 
instalments of Ks. 1,000 in Eartick, Es. 500 in Oheyt, and 
Ra. 500 in Joisto. It was also provided'in the kabuliyat that upon 
the expiration of the said term of seven years the proprietors 
should pay rent up to the 30 annas instalment in 1295 for the 
izerat lands in the plaintiff's putti, on which there might be the 
indigo-plantation of the Belsand Concern, and that they should

* Appeal from Original Decree No, 285 of 1888, against the decree 
of Baboo Grish Chunder Chatterjee, Subordinate Judga of Tirhoot, dated 
the fith of July 1888.
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give up tlie lands after cutting the first aud second crops of 

indigo.
The rent for a portion of 1291 and the yoars 1292i, 1293 and 

1294, and also tlio rout ou account of ilu; 10 anna8 iriatalment for 
1295 ill respect of tho s e n t  indigo Uuuls having ftillon due, the 
plaintiff, on the 2nd of Ayril 1888, filed a suit for tho rccovory of 
the arrears for 1S92,1293‘and alleging that tho portion 
for 1291 was harred by limitation, He also sucil for the suui of 
Rs, 203-2 on account of tho 10 annas jnstahncnt of rent for the 
year 1205 in respcct of 100 bigahs of cmU indigo lands; and 
for damages for nonpn-ymont of rout, Subscipiontly, on the lltli 
of May 18S8, tho plaintitT was allowed to amond iii.s plaint by 
including a claim for the two sums of Rs. .WO oaoh, which fell duo 
on 13th Ohoyt and 29lh Jeyt 1201 respectively, subject to any 
objection tlie defendants might take.

The defendants contended that tho plaintiff,q claim in respect 
of the two sums of Rs, 500 cach, wliicli bocame dno in 1291, wa."} 
barred by limitation ; that his claim for the rent of samS indigo 
lands on account of the 10 annas in,stabnont in 12i)5 was incorrect; 
and that tho plaintiif was not cutitlod to more than Rs. 134-15-3, 
■which was bis proportionate .share of the rent for tho 89 bigalis 
of m a t  lands in poaaesaion. of the Bekand Ooncorn.

It appeared that after the settlement of issnea tlio plaintiff 
applied to the Subordinate irndgo for an enquiry as to tho area 
and the rate of rent of the zemt lands in tho possession of the 
Belsand Concern, on the ground that he had no witnossoa to prove 
the area or rate of rent This application was refused by the 
Subordinate Judge; and the reason for lii.s refusal was that the 
expenses of the enquiry would far exceed the amount in dispute 
between the parlies, which was Es, GS,

The Subordinate Judge held that the case of Umesh Ohmder 
Mundul V . Ada^m oni Basi (1) was distinguishable, and that Art. 
116, Sch, II of Act, XV of 1877 was not applicable to tho preaont 
case; that Scli. I l l  of tho Bengal Tenancy Act, 1885, applied to 
all suits for rent, and a suit for rent upon a reglHtered kabuliyat 
was not excluded from its operation. Ho therefore hold that the 
claim for 1291 was barred by limitation,
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As tlie plaintiff adduced no evidence, he aliovred Ks. 1S4-15-3 ,1890

only as rent for ths serat lands for 1395, He disallowed the rgwiui
plaintiff's claim for damages. Accordingly the Sitbordinato Judge 
passed a decree only partly allovjiug the plaiutifT's claim.

The plaintiff appealed to tlie High Ooart for the portions o f  C s o v d t .
his claim which had been disallowed.

Baboo Rajenclra Nath Bosb and Baboo Snnath Banerjee for 
the appellant;.

Baboo &haroda G hirn Mitter for the respondents,
The judgment of the Higb Court (Tkevelyan and B e v e e le y ,

JJ.) was os follows:—
The first question argued before ns in this eass is whether 

the plaintiff’s claim for the two sums of Ks, 500 each, 'which be
came due, one on the 13th Ohejt 1291 I ’nsli, and the other on 
the liOth Joisto 1291, is barred by limitation. The time from 
which limitation would run under the provisions of the Ecnt Law 
was the last day of Joisto 1291 Fusli, that is, the 8th of June 1884.
The suit was brought on the 2nd of April 1888, that is to say, 
more than three years and less than sis years after the period of 
limitation, began, to run. The contention before iia i,s that, in the 
first place, the provisions of the Bengal Tenancy Act do not apply 
to this case; and secondly that, if they do apply, the fact that the 
rent is payable under a registered lease makes the period of limi
tation six years. As regards the first question, it is quite clear 
that the defeadanta would come within the definitioa of tho word 
" tenure-holder ” contained in s. 5 of the Bengal Tenancy Act, 
and there seems to be no reason why they should be excluded 
from the operation of that deiinition.

■ On the second question, which is the real question for decision 
in the case, the argument of the learned pleader is based upon a 
decision of this Court by O’KiNEALY and G h o se , JJ,, in the case 
of Umesh Ohmder Munclul v, Adarm oni Dasi (1) and on a 
decision of the Madras High Court in the case of Vythilinga  
Pillai V. Thetchanamurti P illai (2), It seems to us quite clear 
that these decisions are inapplicable to the present case. The 
decision of this Oourt in JJmesh Ohunder M uniu l ?. .Ai^ar- 

(1 j  I . L. E., 15 Calc., 221. (2) 1. L. E.. 3 Mad,, 76.
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1890 moni Dasi (1) is not a decision of aiiy q«cstion under the 
' Bengal Tenancy Act. ApparoiiLly the rent tliero clalmc^ if 

rioRsiiiD j|. j.g,j|3 jit a]]̂  is not a rent to which tho Tonaucy Act
^  A. iv/\ llH

Sahi is applicable; but -vYheiihar that is so or not, tliorci la no refer-
Ceowdt. euce made iu the judgment or in tho caso to the Bougal Ten

ancy Act, and tho Judges treatoil tho caso as entirely goveroed 
by tho Limitation Act XV of 1877. They held that, iiiasunich 
as the lease binder ■which rent was claiincd was a registered lease, 
Art. 116 of Sch. II applied, and not Art. 110. The Madras 
decision does not carry the matter any further. There again 
this question could not have arisen, as the .suit was a Small Cause 
Court suit, and the case was governed by Act XV of 1877, and 
no other Act. Ifc seems to na quite clear tliat tho Legislature 
in the Bengal Tenancy Act did not intend to make more thau 
one period of livnitation in snits for reiit. Section (1 of the Limi
tation Act, which is by tho Bengal Tenancy Act, s, 185, ex
pressly applied to oases under that Act, provides that “ when by 
any special or local law now or hereafter in foi'co in British India, 
a period of limitation is spocially proscribed for any suit, appeal 
or application, nothing herein contained shall affcct or alter the 
period so prescribed.” The Bengal Tenancy Act spucially pre
scribes a period of liraitatioa for rent suits brought in accordance 
■with its provisions. Ifc is clear that tljo 2iul Article of tho 3rd 
Sched\ile of that Act is wide enough to include a suit of this dc- 
scription, vis., a suit to recovor reiit, and thoro is no di.stinctioa as 
to the form of the lease under which the rent is payable or as to 
whether it is registered or not. Tho learned pleader suggests 
that by parity of reasoning the eases to which wo have referred 
apply; but wo think it is clear that tho Legislature never intended 
to make this distinction, and tho form of the Schedule shows that 
they apparently intended to provide one period of limitation only 
with regard to all suits for rent. There is an additional argument 
to be found from the fact that the timo from which tho period of 
limitation begins to run is different iu tho Bengal Tenancy Act 
from that provided in the general Limitation A ct; and, therefore  ̂
if the learned pleader’s contention, was right, wo should not only 
have a different period, but also a different timo from Avhich that
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period would run according as the contract waa registered or not. 
This is a result which, we think, the Legislature never intended.' 
It provided in the Eent Act for one period of Hmitatiou ia all 
classes of suits for rent, arsd it is not possible to add to that a peiiod 
of limitation not at all coutemplated h / the Legislature, vm., a 
pei’iod of six years. Wo think, therefore, that with regard to these 
two sums of Es 500, the plaintiff’s claim is barred by limitation.

The otlier question raised before us is as to a small sum in. 
difference between the parties. The complaint is that the learned 
Judge in the Court below did not roa.ke an inquiry asked for by 
the plaintiff with regard to the matters in difference between the 
plaintiff and defendants as to this sum, It appears that when 
the i.5snos were settled, the plaintiff in this case said he had no 
witnesses to prove the area, and he applied for a measurement of 
the .lantls. His application was rejected, and the reason given by 
the Judge for rejecting it was that the expenses of the inquiry 
would be far more than the amount in dispute. The onus being 
OE the plaintiff, if he had not his witnesses and evidence ready, 
he must run tire risk of having an adjournment given him, or the 
inquiry asked for at the Judge’s clisoretion. The Judge has re
fused the inquiry on the ground that the expenses of it would be 
greater than the amount in dispute, and this is a matter •which 
the learned Judge might well taka into consideration in determin
ing whether he should or should not allow an adjournraent. The 
plaintiff as a matter of right was not entitled to an inqtiiry. Ho 
should have had his witnesses ready. W'e think that the plaintiffs 
contention fails as to that also, and the result is that the appeal 
inust be dismissed with costs.

c. n. p. Afpnal dimissed.
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