
Then the plaintlffa claim that, if tliey are not propiietova, 8̂89 
they have at all events a sub-proprietary right; and there are Eam Singh 
cases in which it would be quite just and proper to allo'T oae who D e p I i t y

cornea to claim recovery of villages, or the right to a settlement 
in villages, on the ground of a proprietary right, to maintaia upon B a n k i .

the same facts that he is in effect a sub-proprietor; but this is 
not such a case. The question of sub-proprietary right is entirely 
irrelevant to the relief claimed in this suit, which is for a declara­
tion of right on which to found a mutation of names in order 
that effect may be given to the dealing with the estate by the 
plaintiffs.

Their Lordships, thinking that the suit fails upou the main 
point, hold that it also fails npoa the other points; and the result 
will be that they will humbly advise Her Majesty that the appeal 
should be dismissed with costs.

Ajifeal dimiBsed,

Solicitors for the appellants: Messrs. Waikiiis Laitey.

Solicitor for the respondents: The Solioitor, India Office,
0. B.
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SMALL CAUSE COURT EEFEREKOE.

Before Sir W. Comer Fetheram, Knight, Chief Justice, and Mr. Justice
Pigot.

GUBBOY (Plaimtii?]?) v. ATBTOOM (Defendant).* iggg

Principal and agent—Contraot Aot {IX  of 1872), s. W >~J]ndiichsed  15.
principal.

A  broker gavs to one G-ubboy the following sold note;-—"Sold this 
day by order and for aoeount of B. B. Gubboy, to my principal, G. P. l̂ fotea 
for Ks, 2,00,000 (two laos) at Ea. 98-11.

“ (Sd.) A. T. A.
EroherJ”

This note was ondorsed—“ A. T. A., for principal.”
In a suit by Griibboy against tlw broker for failure to take delivery:

SeU , that there was nothing in this contract to rebut tba personal liability 
of the broker.

* Small Cause Court Beferenoo No. Y of 1889, made by Q. C. Scones,
Esq., Chief Judge of the Court of Small Causes, Calcutta, dated the 8th Jaly  
1880,



A v eto o m .

!8!)Q Reii'EEENCE from tlio Calcutta Oom-t of Small Catisoa.
The suit was origiually brouglit in ilio Oourt of Small Causes,

hy one E, E. Giibboy to recover from llie dofeudant qiiq A. T.,
Avetoom, a ’broker, Sa. 2,000 as damages for rof̂ ising to take
delivery of Government 4 per ccnt. Paper uf the value Es, 2,00,000.

The contract ia the case \Yas dated the 4th October 1S83 an̂
ran as follows:—

“ Sold this day by order and for account of Elias E. Gnbboy, Esq,,
to my principal, GovernmGut of India

Endoraod, ^ Fronrissory Notes for
A. T- Avetoom, ,

440-88, foTfvinoipd.
rate of Es. 98-1.1, clear of brokerage.

1 .  T . A v e t o o m ,

Brohar.

"Delivery and cash on the 3rd and 4th January 1SS9."
On. the Sth November A. T. Avetoom wrote to E. E. Gubboy 

stating that he had accepted the contract for his principal 
adding, “Plea.se note that principal is Babu Tincowrie Dass, to 
whom please deliver the paper on due date.”

To this letter the attorney of E, E, Gubboy replied, “My 
client cannot accept any principal in the tmnsaction whatsoever, 
you having declared to him at the time of entering into the 
contract that it was a mere matter of form your entering the 
AYorda ‘my principal’ in the conteict, and that when asked you 
declined to disclose' the name of your principal” The facts 
stated in this letter were denied by A. T. Avetoom in a letter in 
reply.

The plaintiff tendered the paper on due data, but the defend­
ant, believing himself not to be liable, had made no arrangements 
to take up the paper.

At the hearing the plaintifP.s own evidence failed to establish . 
the facts stated in liis atfcortioy’s letter to A. T. Avotoom, m ., 
that the defendant had told the pkintiff that be himself was 
really the buyer; and the evidence of the defendant â  to what 
passed was considered by the Court to be the most reliable; that 
evidence was “ I am sorry I cannot tell you the name of my 
principal If you won’t accept the contract, you are at liberty to 
do so, I cannot force your signature, Tincowric Daas was present,
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and, after some talk between plaintiff and Tincowrie Dass wMcli 1890
I did 110 6 hear, plaiulii¥ said he would accept the contract.” GTTBBOJr

Tiacowrie Dass was not called by either party; but ifc was avwoom, 
proved that he had failed in busiaeas before the 2nd November 
18S8.

On these facts the learned Chief Judge of the Small Cause 
Court, in delivering judgment, said:—“ The case turns on the 
construction of s. 230 of the Indian Contract Act (here followed 
the section) . . .  It is for the defendant to rebut the pre­
sumption that a contract exists by which he is personally bound.
I do not think he has done so. Among other cases Southwell v.
Boivditch (1) was especially relied upon by Mr. Aretoom for the 
defendant. It was said by Couch, C.J., in Greemuood v. Bol- 
qwtta (2), ‘ we must not adopt as a rule of construction that it 
was intended to make the Contract Law of India the same as the
law of England .and therefore we cannot refer to any
English case as a guide. We must look at the words of tlie law 
and gather from them as well as we can what was the intention 
of the legislative authority.’

“ Accordiug to SouiJmdl v. Bowditoh (1), in England, the plain­
tiff in a case such as this must prove positively that, by some 
usage of trade, a contract exists which makes the broker per­
sonally liable, or fail in the suit. In India, under s. 230 of the 
Contract Act, the burden of proof is thrown on the defendant 
to prove the negative, that no contract exists making him per­
sonally liable. He must rebut the presumption that a contract 
does exist by which he is personally bound. This point was dearly 
shown by Wilson, J., in Soopmvwnim M ty v. Eeilgers (3). The 
other Indian cases are MacMnnon Maclcemie ii Co. v. LmgM oir 
(6 Oo. (4'), Hasonhhoy Vis7'am v. Glapliam (5). All these Indian 
cases were actions on charter-parties, and are in many ways 
distinguishable from the present case, It might not imreasonably 
have been contended that when the defendants in these cases 
stated themselves to be agents, of the owners of the ships, they 
disclosed the names of these principals within the meaning of

(1) L. B., 1 0 . P. D., 3*74. (3) I . L. 5 Calc,, Yl.
(2) 1-2 E, L. R,, 42 (48). (4) I. L, B., 5 Bom., 5 8 i

(.5) T, T>. E,, 7 Bom., 51.
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GtOBBOTi
v.

A t b t o o m ,

1890 llie Contract Act. The name of the ship being given, and the 
other party knowing the agents wore not owners, it would not have 
been difficulb to find out who tlio owners wore (see per West, J,,
I, L. K, 7 Bom., 589).

“ In Soopromonian Salty v. Eeilgers (1), Mr, Hill, for the 
plaintiff, contended that a contract, that the agent ahull bo person­
ally liable is to be pvesiuned when the agent does not disclose the 
name of the principal; that means, in the case of a contract in 
writing, when tbo name of the principal is not disclosed on the 
face of the instrnment. Mr. Phil lipa contended that any disclosure 
ia sufficient; Wilson, J,, said, ‘I am inclined to think Mr, Hill’s 
•view is right,’ but he did not decide the point.

“Section 231 of the Contract Act treats of the ease ofti person 
who neither knows nor has reason to beliove ho is dealing with 
an agent; but s, 230, if I understand it aright, assumes full 
knowledge on both aides that the agent is entering into a contiaot 
‘only as agent for some principal whoso name ho does nut disclose. 
Such knowledge may be conveyed to the plaiiitiiTa vbrbally or in 
writing, or, as iu the present case, in both ways.

“ It ia enacted that under these circnmstancea a contract (a 
supplementary contract, if I may say so) shall bo presumed to 
exist by which the agent (the broker) i,s personally bound. In, tho 
present case there was no diaelosurc of the principal’s name, 
written or verbal, at the time the contract was made; there was 
a positive refusal to disclose tho principal’s name; and I do not 
think that a subsequent disclosure of the principal’a name by 
the broker is sufiScient to rebut tho presumption against him.
I can see no difference whatever in sabafcanco between tho con­
tract iu Southwell v. BowMtoh (2) and the contract in the present 
case.”

This judgment tho learned Judge made contingent on the 
opinion of the High Court as to “ whothor or not upon the torms 
of the contract as they appear on tho face of the sold note, and 
on the terms of s. fl30 of the Indian Contract Act the judgment 
ia correct?”

Mr. Sale for the plaintiff.—Tho defendant is personally liable. 
He has not disclosed his principal. I distinguish the case of 

(1) I, L K,, B Calo,, 71. (2) L  E , 1 C P, D., 874.
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^oopromonian Setty v. E eilgm  (I) from this case, as there is 1890
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nothing in the contiact here disclosing the principal. In England Gubbot 
evidence of usage is admissible to make the agent liable ; here 
the Oontract Act presumes' that he is liable when he does not 
disclose, The case of Fleet r. Mwion (2) is on all fodrs with this 
case a3 far as the terms of the contract is concerned. [The Oonrt 
here called upon the defendant.]

Mr. Awtoom for the defendant.—The personal liability 
of tbe defendant is here rebutted by the words “for my 
principal;” but further, on the 8th November, the defendant dis­
closed the name of his principal. It is not necessary that the 
■disclosure should be on the face o f the contract. [P etheka .m ,

0 J .—I am not by any means prepared to say that the disclo­
sure must be on the face of the contract.] The intention of the 
parties to the contracb must be looked at to determine the 
liability; the words “ sold by order and for account of” mean 
that the broker was selling for a principal. In Gadd v, Eough- 
ton (3), the words " on account of the principal ” were held to be 
sufficient to save the agent from liability; see also Pilce v. On^ley (4), 
where tho words were “ for and on account of owner.”

Mr, B d i in reply.—The words" sold by your order and for your 
account to my principals,” in Southwell v Bowditoh (5), were 
held to be, in the absence of evidence of custom, suffi.cient to free 
the broker from liability.

The opinion of the Court (Pbthebam , O.J., and PiGOTj J.) 
was delivered by

P e t h e b a m , 'O.J.—The facts o f  this caae sufiSciently appear 
from the judgment of the learned Judge of the Small Oause 
Court in the reference which has been ' sent up to us, and 
it is not necessary to re-state them here, and the argument, 
on the law is also Very fully dealt with, so it is not necessary 
for us .to say very much. The point which was most pressed 
before us by the learned Counsel for the defendant was that 
this contract on the face of it shows that the presumption which

(1) I. L. B., 5 Calc., T1. (3) L. E., 1 Exch, B., SS?. '
(2) L. B., 7 Q. B., 136. (4) L, R., 18 Q. B. D., ’708.

(5) L. E„ I C. Z  P., 374.



1890 arises lUKler the Ooiitract Act is rebutted in this case, bocaiiae it
Gubbot” is said tliafc from tho words of tho coutract itself it was tiofc intend-
, ®' ed that tho trolici' should himsolf bo liable, Tho case of 
Aybtoom,

Soopromonian Sctty v, l ld lg m  (1), dccidod by Mr. Justice Wil­
son, shows that the prosumptiou -vvhich arises xuidor s. 230 of 
the Indian Contract Act may he rebutted, atid with that view m  
entirely agree; but the question hero ia whcthGr that presumption 
has heea rebutted in this case. It is not couteiuled that 
thei-eis any evidence outside tho contract to rebut it, but,it is 
contended that certniii words in tho contract itsoil; do so. No’ff 
the words whch are relied on are tlioso iit tho top of tho con­
tract, which are" A. T, Avotoom, for principal." Thoso words 
show that A. T. Aretoom was acting as agent for a real pi'iiioi« 
pal; bat tho presumpbioii which arises under a. 2;10 only arises 
when au agent is acting for a principal, so that those word.s can. 
not be said to rebut the presumptioa. lu addition to tliis the 
case of Flmi v. Muvton (2) is sufticicnt to show that tho agent 
may be liable notwithstanding words of this kind in tho con­
tract In the result, thoi'oforc, we thiulc that tiro Chief Judge of 
the Small Cause Court was right in his view of this caao, and wo 
answer the question referred to us in the affirnuitivo. With this 
expression of our opinion tho case will bo retuniod to him, 

Attorney for the pkintiif: Mr. Moses.

Attorney for the defendant: Mr. Sowlnn.
T. A, p.

(1) I. L. E., 5 Calo. 71. (2) L, K., 7 Q. B., 12G.
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