VOL. XVIL] CALCUTTA SERIES, 449

Then the plaintiffs claim that, if they are not proprictors, 1839
they have at all events a sub-proprietary right; and there are Bam Swem
cases in which it wonld be quite just and proper to allow one whe Drsbry
comes to claim recovery of villages, or the right to a settlement ggﬁ“{{';“;gi'
in villages, on the ground of a proprietary right, to maintain upon ~BARKL
the same facts that fie is in effect a sub-proprietor; but this is
not such a case. The question of sub-proprietary right is entirely
irrelevant to the relief claimed in this suit, which is for a declara-
tion of right on which to found a mutation of names in order
that effect may be given to the dealing with the estate by the
plaintiffs,

Their Lordships, thinking that the suit fails upoun the main
point, hold that it also fails upon the other points ; and the result
will be that they will humbly advise Her Majesty that the appeal
should be dismissed with costs.

Agppeal dismissed,
Solicitors for the appellants: Messrs, Watkins & Laltey.
Solicitor for the respondents : The Solicilor, India Ofice,
C. B,

SMALL CAUSE COURT REFERENCE.

Before Sir W. Comer Petheram, Knight, Chief Justice, and . Justice

Pigot.
GUBBOY (Poammirr) 9. AVETOOM. (DrroNpaxt).* 1890
Principal ond agent—Contract At (IX of 1872), s, 230~—Undisclosed ~ JMeary 1.
principal.

A broker gave to one Gubboy the following sold note:~“Sold this
day by order and for account of E. B. Gubhoy, to my principal, G. P. Notes
for Rs. 2,00,000 (two lacs) at Re. 98-11, .
“(d) AT A
. Broker

This note was endorsed—<A. T. A., for principal’”

In a suit by Gubboy against the broker for failure to take delivery:
Held, that there was nothing in this contract fo rebut the personal Hability
of the broker.

* 8mall Cause Court Reference No. 7 of 1889, made by G. C. Sconce,
Esq,, Chief Judge of the Court of Small Causes, Calcutta, dated the 8th July
1889,
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RurpreNcE from the Caleutta Court of Small Causes,
The suit was orviginally brought in the Court of Small Cauges,
by one E. B. Gubboy lo recover from the defenda}nt onc A. T,
Avetoor, a broker, Ra, 2000 as damages for rofﬁ\zsing o take
delivery of Government 4 per cent. Paper of the value Rs. 2,00,000,
The contract in the case was dated the 4th October 1888 and
ran as follows 1 —
- “Sold tlus day by order and for account of Elias 1. Cabhoy, Esq,,
to my principal, CGovernment of India
Tndorsod, 4 per cent. Promissory Notes for
A.T. AvErooy, Rs, 9 ,
£10-68, Jor principd. B 2,00,000 ‘two lacs only), ab the
rate of Rs. 98-11, clear of hrokerage,

AT, Averoon,
Broler,

“Delivery and cash on the Srd and 4th Janvary 1889.”

On the 8th November A. T. Avetoom wrote to B, B. Gubboy
stating that he had accepted the coniract for his principal
adding, “Please note that principal is Babu Tincowrie Dass, to
whom please deliver the paper on due date.”

To this letter the attorney of B. E. Gubboy replied, “My
client cannot accept any principal in the transaction whatsoever,
you having declared te him at the time of entering into the
contract that it was a mere matter of form your entering the
words ‘my principal’ in the conbract, and that when asked you
declined to disclose ' the mame of your principal” The facts
stated in this letber were denied by A. T, Avetoom in a letter in
reply.

The plaintiff tendered the paper on due date, bub the defend-
ant, believing himself not to be liable, had mado no arrangements
to take up the paper. '

At the hearing the plaintiff’s own evidence failed to establish .
the facts stated in hiy attorney’s lotter to A, T. Avetoom, viz.,
that the defendant had told the plaintiff that he himself was
really the buyer; and the evidence of the defendant as to what

* passed was considered by the Court to be the most veliable ; that

evidence was “I am sorry I cannot tell you the mawme of my
principal. If you won't accept the contract, you are'at lberty to
do s0, T cannot force your signature, 'Tincowric Dass was present,
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and, after some talk between plaintiff and Tincowrie Dass which
I did not hear, plaintiff said he would accept the contract.”

Tincowrie Dass was not called by either party; but it was
proved that he had failed in business before the 2nd November
1838,

On these facts the learned Chief Judge of the Small Cause
Court, in delivering judgment, said:~“The case turns on the
construction of s. 230 of the Indian Contract Act (here followed
the section) . . . It is for the defendant to rebut the pre-
sumption that a contract exists by which he is personally bound,
I do not think he has done so, Among other cases Southwell v.
Bowditeh (1) was especially retied upon by Mr. Avetoom for the
defendant, Tt was said by Couch, C.J., in Greenwood v. Hol-
quette (2), ¢ we must not adopt as & rule of construction that it
was intended o make the Contract Law of India the same as the
lawof Eingland . . . . . and therefore we cannot refer to any
English case as a guide. We must look at the words of the law
~and gather from them as well as we can what was the intention
of the legislative authority.’

“ According to Southwell v. Bowditch (1),1n England the plain-
tiff in a case duch as this must prove positively that, by some
usage of trade, a contract exists which makes the broker per-
sonally liable, or fail in the suit. In India, unders. 230 of the
Contract Act, the burden of proof is thrown on the defendant
to prove the negative, that no contract exists making him per-
sonally liable, He must rebub the presumption that a contract
does exist by which he is personally bound. This point was clearly
shown by Wilson, J., in Soopromonian Seity v. Heilgers (8). The
other Indian cases are Mackinnon Mackenzic & Co. v. Lang Moir
& Co. (4, Hasonbhoy Visram v. Clapham (5). All these Indian
¢ases were actions on charter-parties, and are in many ways
distinguishable from the present case, It might ot unreasonably
have been contended that when the defendants in these cases
stated themselves to be agents of the owners of the ships, they
disolosed the names of these principals within the meaning of

() L. B, 1 C. P. D, 374, @ I. L. R., 5 Cale, 71
(@) 12 B, L R,, 42 (46). (¥) I. L. B, 5 Bom., 584,
) 1. T B, 7 Bom, 51.
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ihe Contract Act. The name of the ship being given, and the

other party knowing the agents wore not owners, it wonld not have

been difiicult to find out who the owners were (see per West, J,)
I L. R, 7 Bom., 589).

“In Soopromonian Selty v. I[cdgm's (1), Mr. Hill, for the
plaintiff, contended that a contract, that the agent shall be person-
ally liable is to be presumed when the agent does not disclose the
name of the principal; that means, in the casc of a contract in
writing, when the name of the principal is not disclosed on the
face of the instrument. Mr, Phillips contended that any disclosure
is sufficient ; Wilson, J, said, ‘T am inclined to think Mr. Hills
view s right, but he did not decide the point.

“Section 231 of the Contract Act treats of the case of n person
who neither knows nor has reason to belicve he is dealing with
an agent; but s 230, if I understand it aright, assumes full
knowledge on both sides that the agent is entering into a contract

‘only as agent for some principal whose name he does not disclose,

Such knowledge may be conveyed to the plaintiffs verbally or in
writing, or, as in the present case, in both ways.

“It is enacted that under these circumstances o contraet (a
supplementary contract, if I may say so) shall bo prosumed to
exist by which the agent (the broker) is personally bound.  In the
present case there was no disclosure of the principals name,
written or verbal, at the time the contract was made; thore was
o posltive refusal to disclose the priucipal’s name; and I do not
think that a subsequent disclosure of the prineipal's uame by
the broker is sufficient to rebut the presumption against him.
I can see no differcnce whatever in snbstanco between the con-
teact in Soutlavell v. Bowditeh (2) and the contract in the presont
case,” ‘ ,

This judgment the learned Judge made contingent on the
opinion of the High Court as to “ whethor or not upou the torms
of the contract as they appear on the face of the sold note, and
on the terms of s 230 of the Indian Oonmwb Act the judgmoent
is couecﬂ

My, Sale for the plaintiffi—The defendant is personally liable.
He has ot disclosed his principal, I distinguish the case of

(1) LL R, 5 Cale, 71. (@ LR,10 2D,
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Soopromonian Setty v. Heilgers (1) from this case, as there is
nothing in the contract here disclosing the principal. In England
evidence of nsage is admissible to make the agent Jiable ; here
the Contract Act presumes’ that he is liable ‘when he does not
disclose, The case of Fleet v. Murton (2) is on all foars with this
case as far as the terms of the contract is concerned, [The Court
here called upon the defendant.]

Mr. Avetoom for the defendanti—The personal liability
of the defendant is here rebutted by the words “for my
principal;” but farther, on the 8th November, the defendant dis-
closed the name of his principal. It is not necessary that the
‘disclosure should be on the face of the contract. [PurEERANM,
CJ.—1 amnot by any means prepared to say that the disclo-
sure must be on the face of the contract] The intention of the
parties to the contract must be looked at to determiue the
liability ; the words “sold by erder and for account of” mean
that the broker was selling for a principal. In Gadd v. Hough-
ton (3), the words “on account of the principal ¥ were held to be
sufficient to save the agent from lishility; see also Pilke v. Ongley (4),
where tho words were ©for and on account of owner.”

Mr, Salein reply.~The words “ sold by your order and for your
account to my principals,” in Southwell v Bowditeh (5), were
held to be, in the absence of evidence of custom, sufficient to free
the broker from lability.

The opinion of the Court (PErmEEzaM, CJ., and Prgor,J.)
was delivered by

PerrgraM, CJ.—The facts of this case sufficiently appeat
from the judgment of the learned Judge of the Small Cause
Court in the reference which has been sent up to wus, and
it is not necessary to re-state them here, and the argument
on the law is also very fully dealt with, so it is not necessary
for us to say very much. The point which was most pressed
before 1s by the learned Counsel for the defendant was thab
this contract on the face of it shows that the presumption which

() 1. L. B, 5 Cale, 7. (3) L. R, 1 Exch. D, 357,

@ L. R, 7Q. B, 19. (4) L. R, 18 Q. B. D, 708,
(5) 1. R, 1 C. . D, 374
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arises under the Contract Act is rebutted in this ease, bocauge it
is said that from the words of the coutraeh itsclf it was not intend-
ed that the broker showld bimself be liable. The case of
Soopromonian Retty v, Helgers (1), decided by M. Justice Wil-
son, shows that the presumption which arises under s 230 of
the Indian Contract Act may be vebutted, and with that view we
entircly agree; but the question here is whether that presnmption
has been rebutted in this cose. It Is not contended thag
there is any evidence outside the conlract to rebwt it, but it is
contended that certain words in the contract itself do so. Now
the words wheh ave relied on ave those at the top of the con-
tract, which arc © A, T. Avetoom, for principal” These words
show that A, T. Avetoom was acting as agont for a real pringi
pal; bot the presamption which arises under 5. 280 only arvises
when an agent is acting for o principal, so that those words can.
not be snid to rebut the presumption. Tu addition to this the
case of Fleet v. Murton (2) is sufficient to show that the agent
may be liable notwithstanding words of this kind in the con-
tract. In the result, therofore, we thivk that the Chiel Judge of
tho Small Cause Court was rightin his view of this case, and we
answer the question referred to us in the affirmative. With this
expression of our opinion the case will be returned to him,
Attoroey for the plaintiff: Mr. Moses,
Attorney for the defendant: Mr. Sowlnn.
T. A, D,

(1) L X B, 5 Cals, 7. @ L R,7Q B, 120



