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1089 on the 29rd of September 1877. It turned out that the estate

had been seized into the hands of the Collector under o decree

-TA?E:E?AL against the defondant, and it was impossible for him to put the
Ay Samas, Plaintiffs into possession.

Then the question arises, What were the damages for their not
being put into possession ? The damages awarded were fort‘ha\
Rs. 16,000 which had been received, and intercst upon that amount,
from the date of the contract, at 12 per cent. If the defendant
had given possession, as was intended by the terms of this con.
tract, the plaintiffs would have had the property for a period to
commence from the 23rd of September 1877 as a sccwrity for
Rs. 16,000 and interest.

The plaintiffs not having been put into possession, and the
defendant not being able to give thom possession, the damages
which they sustained by not having that security for the
Rs. 16,000 and interest were tho Rs. 16,000 and interest which
the Judicial Commissioner has allowed.

Their Lordships will, therefore, humbly advise Her Majesty
that tho decree of the Judicial Commissioner ought to be affirmed,
and the appellant must pay the costs of this appeal,

Appeal digmissed,
Solicitors for the appellant : Mossrs. 1. L. Wilson & Co.
Solicitors for the respondent : Messvs, Barrow & Rogers,
C. B
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Atachment~Wrongful attuchment—ain to attached property—Cind
Lrovedure Codey ss, 278, 283, 483—Adduchment before judgment— Ligs
bility of eraditor who eoused atiuohiment of goodls ot belonging to the
debtor—Dwivages wfter sule—Difforence botween Fngliah and Indion
law on the subject,

Orders for attaclmont in sceurity under s, 483 of the Civil Procedurs Code
being issued on the ex parte application. of the evediloy, who is bound to specify
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the property which he desires to have attached and its estimated value, it
follows that the attachment iz the direct act of the dreditor, for whieh he i3
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immediately r’ésponsible. Should the goods be proved not to belong to the wonyy Rox

debtor, the ditigation and delay, and also any depreciation of the goods by
an illte;tﬁefdiate fall in the market, beween attaclunent and sale, are the
natyrhl and necessary consequences of the ereditor’s unlawful act.

“The plaintiff having taken, without success, the smmnmary proceeding

under s 278, to get the release of goods attached under s, 487, in & suit o
which he was nob a party, afterwardy; in a suit brought by him in accord-
ance with 5. 283, established his right of property in. the goods: Held,
that (u), in order to entitle him to the full indemmity for the wrongful
attachment he was not bound to allegeand prove that the defendants had
rasisted his previous application wnder s, 278 maliciously, or- without
probable cause ; and that (2), the goods having been sold under the Court’s
order, the differcnce in market value of the gooda ab the time of their
attachment (November 1883) and their price when they were sold (June
1884), the selling prices having fallen intermediately, must be added to the
dama ges, (
" Held, also that, without bringing under review the judgment under
#, 278, the effect of the judgment in the suit brought in accordance with:
8, 983 was to supersede the order unders, 278, and fo render it inconclu-
sive. The procedure on attachment not being the same in India ag in
England, where & judgment-creditor is not responsible for the consequonces-
of a sale, undera judicial order, of goods taken in execution in satisfac-
tion of his debt, that proposition does not hold good under the Indian.
procedure ; and Walker v. Olding (1) is inapplicable to the Iatter:

AprrAL from a decree (13th March 1886) of the High Court (2
affivming a decree (28th April 1884) of the High Court in its
Original Civil Jurisdiction.

The suit out of which this appeal arose was brought on 28tk
April 1884 by the respondent, Harsukh Das, in accordance: with
5. 283 Civil Procedure Code, to establish hig right of property in, orr
a lien upon, 922 bales of jute which had been attached on 28th
November 1883, hefore judgment, under s. 483, by the present
appellants, Kissorimohun Roy and his brothers, in 2 suif brought
by them on 23rd November 1883, in the Court of the Subordi-
nate Judge of the 24-Pergunnahs Distict, against Borodakant Day
and Umakant Dey, at that time dealers injute. That suif was oner
to recover about Rs. 4,500 from the Deys in respeet of transactions

()1 H & €, 621; & Jur, N.§,53; 32 L T, Bxch, 1423 7 L. Jun

. 8., 633. ’ .
(2) Beo Kishor Mohun Rui v. Hursook Das,; 1L R., 12 Cale,, 698,
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between them and the Roys, who caused to boattached the above
" bales of jute in the serewing-godowns of Harsukh Das.ak Chitpore

Moux ROY g the property of the Deys, A claim was preferred, uaders. 278,
HAmnm by Harsukh Das, who was to sorew the jute into bales, havi ing had
Das,

transactions with the Deys in the antumn of 1883, and having? made
a contract on Tth November 1883 with them, under which Mg
was to have & lien on their jute for advances made by him, and for
interest and other charges, Harsukh Das’s claim was disallowed
on the 15th April 1884 by the Subordinate Judge, under whose
order, afterwards made for the benefit of all concerned, the jute wag
sold on 30tk June 1884, realizing Rs, 12,058, This was upon a
decline in the market price,

On the dismissal of his claim, and before the sale, Harsukh
Das brought this suit, claiming to have his right of property in
the jute at the time of the abtachment declared, and claiming
that, if the Court should find that he was not in fact the proprie-
tor as against the Roys, he should be declared to have a lien on
the jute for his advances to the Deys, amounting to Rs. 42,025;

© also, if the jute should be sold, that ho should have a decree for 1ts

value when attached, viz., Rs. 23,355,

The Courts below coneurred in conclusions opposed to those
of the Subordinate Judge, and held that the plaintiff, at the
time of the attachment in November 1883, was the actual owner,

. by purchase from the Deys, of 848 of the bales, and was therefore

entitled to recover the full market valuc of those bales ab the
date of the attachment; and as to tho residue of the bales, that
the plaintiff had, under an sgreetment in writing with the Deys,
the lien claimed by him., The result to these appellants was
that the market value of the 848 bales having fallen largely between
the 26th November 1883, when they wero abtached, and the 30th
of June 1884, when they were sold by order of the Court of the
Subordinate Judge, these appellants were declarsd liablo to make
good to the plainiiff that depreciation, amounting to Rs, 12,703-12.

.And they were also declared liable to pay the plaintiff the sum
_of Ra. 1,690-10 in respoet of his lien,

The total damuges decreed
were Rs. 25,584,

An appeal from the dGCleO of Wilson, J,, in the Ougmal
Jurisdiction, was heard by a Divisional Bench (Garth, C.J.,-
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and Cunninghar, J.) The hearing of the case and the judg-
ments ot appéal are fully reported in I L. R, 12 Cale, 697,
The result wak that the appeal was dismissed. :

The Begs appealed to qu Majesty in Council, and on the 12th
Febryafy 1889, before their appeal came on for hearing, an applica-
/' was made on their behalf by Mr. R. V. Doyne, on affidavits
“setting forth that there had been a judgment in their favour by
the Sabordinate Jadge on the claim made by Hursukh Das under
5. 278, to their Lordships, Lord Watson, Lord Hobhouse, and
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Sir R. Couch, then presont. Tho petition was to have that judg-

ment, not then contained in the record of the appeal, added therstos
It was argued that the appellants were entitled to have this
judgment made parb of the record, and to refer to it, as showing
that they had, in the opinion of the Subordinate Judge, acted in
good faith throughout. The application was refused, on the ground
that this judgment should not have affected the question raised
in the subsequent independent suit permitted by s. 283,
Afterwards, on the hoaring of this appeal (July 23rd),

Mr. R. B. Finlay, Q.C, and Mr. B, V. Doyne, for the ap-
pellants, argued that the Couvrts below had taken an incorrect
view of the plaintiff’s right to darmages. It was not disputed that,
ag the Courts found, the property was not that of the Deys, but of
Harsukh Das.  But it was insisted for the appellants that, as they
had acted bond fide in attaching the jute in 1883, believing it to
be that of the defendants, as it had remained in custody of the

Court, and as it had been sold by order of the Court, they were

not liable for the amount of damages decreed by the Courts below.

The attachment conld not be regarded as having been made with-

out reasonable cause, and the respondent was an assenting party
to the order made by the Court for the subsequent sale, which
took place to prevent loss by injury to the goods én specie. The
respondent could not claim as damages the reduction in prics, the
result of the fall in the market. Ina case like the present, the
party attaching goods for security, even although he might have
caused the attachment of goods not the property of his debtor,
could only be held liable for such Jamages as had been occasioned
by his acting without reasonable and probable cause; or by his
baving wilfully misled the Court into action, whereby the oppo-
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site party had been injured; or by reson of his

v

with malice. The attachment was the act of the

MoRON BOY Coyrt, and it would be contrary to the principle dec.
v, N v y
Darsexe judgment in Walker vo Qlding (1) that a persou w.,

DAas,

condueted litigation in Court should be held lable for w..
had done in good faith, Reference was made to Welker v, Oldin,
(1), The Quartz LI Consoliduted Gold-mining Company v,
Lyre (2), Mitchell v. Muthwre Das (3).

Mr, 7. H, Cowie, Q.C, and Mv. J. I, A, Branson, for the
respondont, contended that tho appeal mush be  dotermined
on the fact, found by both the Courts below, that the goods ap
the time of the attachmont were the plaintifl's, vendering the
attachment illegal. 16 was no part of their case that it was
malicious, nor was it necessary for thém to assert that there
was an absence of probable cause, although ne admission wag
made as to the latter, of which the Commibioo woere not ina posis
tion to judge. The finding of the Courts below must b taken as
toall the matters of fact, in which they had concurred, no ground
having been shown by the appellants for impeaching that finding.
The attachment was illegal, as depriving the plaintifl of hig right;
and the illegality was sufficiently brought home to the defondants
by their having sct the Alipore Court inmotion, At thoir own
risk they had caused the attacliment, and the order of the Court
in directing the sale of the goods to suve Further logs, was an
executive ach, not o judicial procceding ; which agt was the direch
consequence of the defendant’s mistake, The Civil Procedure
enacted the law, which was not identical with Linglish law on the
subject, though, if, in Walker v. Olding (1), the defondants had
pointed out the particular goods to the sherifls officer, the decision
would probably have been diffsreut, Eore the wrongful attach-
ment was directly occasioned by the appollants, who were there
fore responsible for all the direct conscquences,

Mr, B8 B. Pinluy, Q.0., veplied,

On a subsequent day (Lst August) thoir Lordships’ judgment.
was delivered by ‘

() L1E &, 621 ;9 Jur, ¥, &, 53 ; 33 L.J, Exoh, s
@ L R,11Q B. D,67%,
(® L By1214,150; L L R, 8 All, 6.
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Lorp WansoN—The present appellants, in o suit brought
by them before the Subordinate Judge of the 24.Pergunnahs,
obtained & decree for a debt of Rs. 4,523 against two persons, who,
in these gfroceedings, are called tho Deys, on the Tth January
1884 During its dependence, the appellants made application,
j#"terms of s. 483 of the Civil Procedure Code, for attach-
ment in security of 1,900 bales of jute, more or less, then lying
in the present respondent’s premises at Chitpore, which they
alleged to be the property of one of the Deys, the defendants in
the suit. Oun the 23th November 1883 a perwana was issued,
dirvecting the Nazir of the Court “to proceed to the spot and
make an inventory of the bales of jute actually attached, the
same will be identified by Hari Churn Sivear on wlainiifs
behalf

The Nazir, in execution of the warrant, proceeded to the
respondent’s premises on the 28th November, and there attached
a quantity of jute which was pointed out to him by the appel-
lants as the property of Borodakant Dey, consisting of 848 bales,
which the respondent alleged had been purchased by him from
the Deys, and 74 bales over which he alleged that they had given
him alien for advances. The respondent then preferred a claim
to the goods attached under s. 278 of the Code, which was
disallowed, after inquiry, by the Subordinate Judge, on the 15th
April 1884,

Oun the 28th April 1884 the respondent, as authorized by
s, 283 of the Code, instituted the suit in which this appeal
is taken befors the High Court at Calcutta, in order to establish
the rights which he claimed in the goods, and for damages in
respect of their wrongful attachmeunt. By decree dated the 28th
December 1884, Wilson, J., declared that the respondent was
sole and absolute proprietor of the 348 bales, and had a valid and
effectual lien upon the remainder for advances exceeding their
value, and assessed damages ab Rs. 24,584, being the markeb
value of the jute at the time of the attachment. The Court of
Appeal, on the 18th March 1886, affrmed the judgment of
‘Wilson, J., with costs.
~ The decree of the Subordinate Judge, dismissing the respons
" dent's claim, was not brought under review in these proceedings
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1882 hefore the High Court; but tho effect of the fudgment of the
T Kissorr- High Court has been to supersede his deeree and x 1§m‘ it alte-
muuvlj Rox gether inconclusive. The goods in guestion were &old in June

HAI')*igKﬂ or July 1884 by order of the Subordinate Judge, when® nqwmg to

"7 the intermediate fall in the market, the price oblained fm\&hem

was about half of what they were worth ab the date of HIGM
tachment.

The validity of the respondent’s claim 1o these 922 bales of
jute depends upon the autheniicity of the documents of title
produced and founded on by him, which has been affirmed in
this action by the concurrent findings of both Courts bolow. Ta
the argument addressed to their Lordships the appollants did
not impeach these findings; but they maiutained that damages
were assessed on au erroncous principle, and that the respondent
was not entitled to recover more than the price which the jute
realized when sold by order of the Subordinate Judge in the
year 1884,

The appellants argued that to condemn them in payment of
the market value of the juie on the 28th November 1883 was, in
roality, to make them responsible for delay oceasioned by litigation,
and that the respoudent could not recover the differcnce between
that value and the depreciated price arising from such delay,
unless he alleged and proved that they had litigated maliciously
and without probable cause. That is o rule which obtaing bee
tween the parties to a suit when the defendant guffors loss
through its institution and dependence, It dous not apply to
proceedings taken by the injured party, after the wrong is dove,
in order to obtain redress. But, in this case, there hos been no
action and no proceeding instituted by the appellants agninst
the respondent Harsukh Das, The summary procceding under
8. 278 was taken by the rospondunt fur the purpose of got-
ting the relonse of an attachment issued in & suit to which he
was not & party; and it does not appear to their Lordships that,
fn order to entitle him to vecover full mdommty for tho wrongful
attachment of his goods, the respondent is bound to all ege and:.
prove that the appellants resisted his application maliciously,
and without probable cause.

" The appellants mainly relied upon the English case of Walker
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v. Olding (1) avhich was cited as an authority for the proposition
that a judgment-creditor is not responsible for the consequences
of a sale, wgder a judicial order, of goods illegally taken in execu-
tion in sefisfaction of his debt. Walker v. Olding (1) would have
begprhn authority of importance had the law of execution been

analogy between the two systems. In England the execution of
a decree for money is entrusted to the Sheriff, an officer who is
bound to use his own discretion, and is divectly responsible to
those interested for the illegal seizure of goods which do not he-
long to the judgment-debtor, In India warants for attachment
in security are issued on the oz parie application of the creditor,
who is bound to specify the property which he desires to attach,
and its estimated value. In the present case, by the terms of
the perwana, no diseretion was allowed to the officer of Court in
regard to the selection of the goods which he attached ; his only
function was to secure under legal fence all bales of jute in the
respondent’s promises which were pointed out by the appellants,
The illegal attachment of the respondent’s jute on the 28th
November 1883 was thus the direct act of the appellants, for
which they became immediately responsible in law; and the liti-
gation and delay, and consequent depreciation of the jute, being
the natural and necessary consequences of their unlawful act,
their Lordships are of opinion that the liability which they in-
curred hag been rightly estimated at the value of the goods upon
the day of the attachment,

Their Lordships will, therefore, humbly advise Her Majesty
that the judgment appealed from ought to be affirmed. The
appellants must pay the costs of this appeal,

4 Appeat dismissed.
Solicitors for the appellants : Messrs, Barrow & Rogers.
Solicitors for the respondent : Messts. 7. L, Wilson & Co.

C. B

() 1 M. and C, 6215 9 .’fm‘., N. 8, 53; 82, L. J., Exch, 142.

he same in India as in England, but there is in that respect nor
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