
1B89 nient of the money, and iu my opkiion may be enforced in any 

~  of the modes in which an ordinary uioiioy decrec may be enforced.
taosAD Eoy against the persou of the debLor or any property of his

Bbbi. t)y the Subordinate Judge was right, and that this appeal must bs

dismissed with cost!3.
T, A. P. Appeal dim im d.
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p. a »  HEMMONI SINGH a n d  othbes (P L A ra 'i ’W 're ) v. (JAUTY a n u  a h o t h b s

1^®® (DlOFK irnAN TS).
May IB,  ̂ ‘

[On appeal from the High Court at Calcutta.]

Xwrf llegiitmtion Act {Bengal Aot V II o f  187(i)» <*• 'I--Iklhmlaiion  
o f land o f adjoining jjropriaton—Gomotion o f entry in rwjister.

On a olaiifl fur the coiTcotioii of the eiitiy o£ the Diiiiiurt of jirDprietonf 
in tho general register of rovcuiw-payitig laiwls in a (tiatricl; kept in 
aecordaiica'with Bengal Aot T i l  of 1870, tlie UinU'H of tlie area of tlia 
estate had. not been defined, further than by bouudarjus inoiitioiicd in tho 
plaint, which were disputed by the defendants, -who wero tlie owners of 
land adjoining, and wlio had obtained from the reveime autlioritios an 
order for the entry now alleged to be inoorreot. The properties were both 
parts of an ascertained mimlier of biglws, forming a ohuekhi.

The H igh Coiirt, while afiirming the deciRion of the (Jourt below in tlio 
plaintiffs’ favour, ordered a local enquiry, with a view to Iho adourato deli­
mitation of their estate. This, with the snbBWiiient deoroo, rwultod in the 
area being defin ed therein by reforeiiee to a map mailc, and iiiarked by an 
Amin. This waa not a juat division ; for, while it  dividnil tlw uhuekla ao 
as to give the defondante tliQir full share, it wont beyond it, to make up tlw 
full area of the plainfcilFs' share. Their Lordship,s therefore made a new 
order, ealeuliitad to secure the division of the whole ehuukla iu due propor­
tions for the purposes of the entry in the register.

Appea.1; from a decree (8th March 1882) of the High Ooiirti, 
varying a decree (1st July 1880) of the Bubordinato Judge of 
Bhaf^alpur.

The present appealwas proforredfrom a docroo wl)ich directed 
a local investigation as to boundaries, for the purpose of ascer*' 
taining the corrocfc entry to bo made, in accordmico with s. *l\ 
of Bengal Aot VII of 187G (the Land Rogiatratior. Act, 1878), ia 

* Prmnt; Loud Watbos, Sir B. .Pkacook, and Sm E, Codoh.
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reference to an estate, as to which the names of the plaintiffs 
were entered in the column of proprietors.

The suit out of which this appeal arose was brought to set 
aside the order of the revenue authorities in the Bhagalpur 
district, that the names of the defendants should be entered as 
owners, each of a  o D e-th ird  share of a whole area, or chuckla, com­
prising a little more than l.O^O bighas, known as Pathurghati of 
Phagu Sirdar, and lying within or forming a dependency of a 
mauza called Latouna. This had formerly been part of a taluq 
named Thalba which belonged to a joint family estate owned in 
the year 1859 by five brothers, On a partition among the 
brothers, the chuckla Pathurghati was nominally allotted th u s : 
v iz ., r a th e r  more than SOS' bighas to one brother named Nund- 
kishore, and the residue, 536 bighas and a few cottahs, to another 
brother named Haruckman.

The present suit had reference to the proper registration of 
the plaintiffs’ names as proprietors of these 503 bighas, part 
of Pathurghati, involving their marking-off and description. 
The property in the 503 bighas remained in Nundkishore’s pos­
session till his death in 1872, descending to his heirs the present 
plaintiffs. The residue, 536 bighas, came to the defendants 
as purchasers from H aruckm an; and their application made 
in 1878 to have their names registered under Bengal A ct V II  
o f 1876 as proprietors, each of a one-third share of the whole of 
mauza Latouna and of chuckla Pathurghati, comprising all the
1,040 bighas (instead of only the 536 bighas, which had fallen to 
the share of Haruckman), occasioned this suit. An order'of tlte 
Collector, dated 29th March 1879, reversing that of the Deputy  
■Collector, and confirmed on appeal by the Commissioner, direct­
ed entry of all that the defendants had applied for, which in ­
cluded entry of two-thirds of Pathurghati in their names.

The Subordinate Judge decreed that the names of the plaintiffs 
be entered in the register, in respect of that portion of Pathur­
ghati of which portion the boundaries were given in the p la in t; the 
names of the defendants being removed ; the orders of the revenue 
officers being set aside as to the entry-in favour of the defendants.

The H igh Court (Prinsep and .O’Kinealy, J J .)  in the main 
affirmed this decree ; but found it necessary to direct the District

1889
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i8S9 Judge to issue an order to an Amin to  make a local inquiry, and a 
map of the Iniid to which the entry wbeti made would rdate, 
This was done. Tiie Judgos thou iii cuatinuanco (3rd April 

Oautt. 1S83) gave the following decision
“ It, >vaa our iiiteirtiou not inort>ly to find iji fa’Vo\u' o£ tlio pkintiffii, but 

to roslrict tlie cliiiin so tliivl; they inigM Iiava oiil/, Uio 503 liighas.* odd, 
to which they became entitled in eonsoquenco of th« pirtitioii betwosn 
Numlkishoro and Haruckmaii Singh. Wo ccrtiiinly iiovuv intewled to 
deprive tlio defendant of the 530 higlias odd to whidi lunler that partition 
lie waa iilso entitled.

“ The local inquiry lias now hcen held, and the Ainiti haa fliihmittod a 
Kiap showing the area claimed by tlui pai'tio.s, Ah well aa the bomiikriaa 
of I’atlmrghiiti fixed by the survey of 1817, that i« to aay, about eleven 
years before the partition took place. Will'.iii tln.'fiu houuilnriea the Aroin 
haa found an area of 1,0'10 biglias which waa the area do'ilt with l)y the 
partition. The case tlicrefore ia pr.ietieally a iiun'c. bouuiliiry diHputo. 
TJie only difBcnlty nrisas from the fad, that tlie houmlary butwuen the two 
properties of tlie parties ruiiB aluioat oiitirely throuifh juiif'li) fand having 
no dofiiiod faatureg.

“ Tlie main objootioi] whicli h:iH boeii t,^kon Ijeforo ii.s to the fiorroewMss, 
of the Amin'H prooeodings relates to the northern boundary. .ISTuw it does 
not appear that any such objection was taken while thc.-'in proraKidings 
being held, or at any previous uingo of thin cane, It would Bwsiii rather as 
if  the correctness of that delinoatiou wat) acce[)tet1 by the parliiea, flineo it 
gonarallyaecorda with the boniidario3 wliioh they poinLud out. There Is 
no reason to suppose that, as ragarda tlie eastern and Avetitcni bouatlaries 
of the entire tola Pathurghati of Phivgu Sirdar, any error IniH Ijiian eoni' 
mittod j and the oorrootnoss of the outiro deniareatioii i» in Bosae wny 
corroborated by the fact that the area corresponds with that dealt with by 
the partition.

“ It seems to us therefore that wo ahoiiM be doing iuati«o between tho 
parties in the present case, if  wo "were to give the dnfinnlaTit the full 
amount of the C30 bighag to which imder the partition ho itt ent.itled, leav­
ing the remainder to the plaintiiFa.”

The judgmeiit then gave a tnoro dofcailcd doscripLion of what 
the entry was to bo by refcronco to the map; and a docroo follow­
e d  to the same effcct.

The plaintiffs appealed to H er Maje.sty in  Council, as to the 
question of tho correctness of tlio entry of tlio boundanos, as 
decreed by the H igh Court.

Mr. R  T’’. Doj/ne, for the  appellant, argued that, as tho plain- 
tiffi adught, aaii to obtain possession by dectce, but to bave their
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title cleared from tli6 doutts tliat would be past upon it by tlie 1S89
misfcakea entry under'the erroneous orders of the Collector and of hkmmuni

the Ooinmissiouer, ifc was not iacmnbeut on the plaiafcifs to have 
the division ascerfcained and delineated. All that was aecessarj Oa d t y ,

for the plaintiffs was that the orders should be set aside, and that 
th^ parties should he restored to their former position. If any 
thing more was required, the boundaries alleged in the plaint were 
capable of being -laid down. The decree of the High Oourf; 
would have the effect of apparently transferring to the defend­
ants lands which, as to part, had been in the possession of the 
plaintiffs and of Nundldshore since 1859 ; and that decree pres­
cribed an unjust division for.the purposes of the register.

Mr. 0. W. Aratlioon, for the respondents, supported the decree 
of the High Court.

Mr. B. F. Boyne replied.

Their Lordships took time to consider their judgment, which 
was afterwards (on 29 th June) delivered by

SiE R. OouoH,—The appellants were the plaintiffs in the 
suit, and the plaint stated that upon a partition between the 
members of a joint Hindu family of propert} ,̂ of which a cliuckla 
known as Pathurghati formed part, and the entire 16 annas of 
which chuckla was 1,040 bighas 1 cottah 2 dhoors, 503 bighas
7 eoitahs 12 dhoors 12 rains of jungle-laHd fell to the share of 
Babu Nundishore Singh, the father of the first and grandfather 
of the second and third plaintiffs, and the remaining 530 bighas
13 oottahs 9 ,dhoors 8 rains of jungle-land of the cliuclda went to 
the share of Baboo Haruckmun Singhj from whom the defendants 
derive their title. That upon petitions of the plaintiffs and 
defendants for registration of names under Bengal Act YII of 
1876, anrfrder for registration of names of the plaintiffs in respect 
of the 503 bighas, &c,, ivas made by the Deputy Collector; but on 
appeal the Collector reversed that order, and directed tho names 
of the first and second defendants to be recorded in regard to 
two-thirds of the entire chuckla, and this order was confirmed by 
the Commissioner, and in accordance with it the name of the 
second defendant was also registered in respect of one-tMrd.
The plaint prayed for an order for registration of the plaintiffs’
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1889 names in, respect of tho 503 'biglias, &c., out of the 1,010 bighas 
and for tho registration of tlia dcfoiidanta’ names only in 

SiNOH respect of the remaining 53G bighas, &c., and for otlior relief
CAun. giving boundaries of the 503 bighas, Tho writtcii statements of

the defendants said that the boiindariea given in the plaint did 
not comprise 503 bighas of land; that the entire area of ohuokla 
•Pathurghati was not IjOlO bighas, and tho bonndarica given by 
the plaintiffs wore ivrong, The Subordinate Judge of Bhagalpur 
made a decree that tho names of tho plaintiffs should be register­
ed in respect of that portion of tho lands which is called Pathur­
ghati Phagu Sirdar, the boundary of which has been given in tho 
plaint, and that tho names of the dcfpindants in rcspect of that 
share should be expunged, and that portion of tho order of the 
Mutation Department 'vhich is prejudicial to the interests of the 
plaintiffs should be set aside.

Upon an appeal to the High Court, that Court considered 
that the partition was made as stated; but the real difficulty in 
the case consisted in tho indofinito character of tho boundaries 
given in tho pla'int upon which tho plaintiffs' caso had been 
decreed; that those boundaries  ̂ so far as they understood them, 
were natural boundaries, but from the oxtonaive area of tho land 
in dispute, it was not improbable that these natural boundaries 
indicated only a small portion of the boundary lines. They 
therefore thought it necessary that tho boundaries given in tho 
plaint should be ascertained and clearly indicated in a map before 
a final order was made. The District Judge was accordingly re* 
quested to direct a competent Amin to prepare a map, after pro* 
per inquiry, showing the boundary as stated in t!ie plaint, and 
having ascertained these boundaries, tho Amin should proceed to 
measure the area falling within them, and should then submit hia 
report for the ordera of tho High Court. Tho .District Judge 
accordingly, by an order dated tho lOth of Juno 1882, com* 
manded a Civil Court Amin to make tho local investigation and 
the map thus required.

The Anain made his report, dated 12th August 1882, In that 
he states that the servants of the plaiutifl's and defendants had 
pointed out the land which tboy mid was in tho possession of 
their masters, and it was measured; but tho lands as pointed out 
when added together, did not tally with tho amount of land speci-
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fied in the partition, and was deficient by 256 bighas 2 cottahs
14 dhoors. H e then says that in order to ascertain why the amount 
of land had decreased, as well as to know the boundary limit of 
chuckla Pathurghati, he summoned several persons; but they only 
stated that the lands appertaining to mouza Babhungaon, named 
iu  the plaint as on the west of the 503 bighas claimed, were on 
the western lim it of chuckla Pathurghati. After this he called for 
a survey map made in 1847, which had been filed on behalf of the 
plaintiffs, and using this and taking a  point on the east side where 
Pathurghati joined two mouzas, Doparkha and Burakurwa, 
which was pointed out and admitted by the agents of both parties 
and the servant of the proprietor of those mouzas, he fixed the 
boujidary of Babhungaon farther to the west than the point which 
had been pointed out to him by the agents of the plaintiffs as on 
the western lim its of Pathurghati, so as to include the 256 bighas 
which were deficient. This was done in  the absence of any re­
presentative of the proprietor of Babhungaon. The Amin ap­
pears to have thought he was bound to fix the boundaries of 
Pathurghati so as to give an area which exactly tallied with that 
in  the partition. But it was not his duty to do this, and the 
defendants had denied that the entire area of the chuckla was
1,040 bighas.

The case came again before the H igh Court on the 3rd April 
1883, the respondents (the plaintiffs) having filed objections^ in 
which they said that as the partition did not take place with re­
ference to the survey map, the Amin was wrong in calling for the 
survey map, and in finding on the strength of it  that the chuckla 
extended more on the west, contrary to the allegations of both 
parties. B ut the Court adopted the boundaries found by the Amin, 
and decided to give to the defendants the full amount of 536 
bighas to which they said they were under the partition entitled, 
leaving the remainder to the plaintiffs; and also that the defend­
ants were to have the portion which lies to the extreme east, 
and they were to obtain the services of some competent person to  
delineate on the map submitted to the Court by the Amin the 
boundaries between the 536 bighas and the lands belonging to 
the plaintiffs. This was done, and the case with the map of the 
surveyor again came before the Court on the 6th June 1883,

1889
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1889 w h en  i t  w as o b je c te d  on  b e h a lf  o f th e  p la in tif fs  tfca t th e  b a la n c e  re -

V.
Ca it t y ,

H b m m u n i  maining in their possession was considerably lessthan 503 bighas ; 
S i n g h  the Court said they had then no concern witb that matter, it

was considered before the decree was settled, and ordered that the 
map should form part of the decree, and that out of the lands in 
suit the plaintiffs should receive any land outside the boundary 
shown by the line marked by the surveyor, and the other boundaries' 
described in the order of 3rd April, and the defendants should 
get 536 bighas lying within those boundaries. The result is that 
the defendants would obtain possession of 636 bighas, and the 
plaintiffs might have to engage in a suit with the proprietors of 
Eabhungaon before they could obtain possession of the whole of 
the 503 bighas. This is not a just division, and their Lordships 
are of opinion that in this suit the boundaries of the land to be 
divided should be taken to be those pointed out by the servants 
of the partiesj and that the proper decree will be that the land 
within those boundaries, and which are within the line marked 
green on the copy of the map of the Amin to be annexed to the 
order of Her Majesty in Council, shall be divided, by a competent 
surveyor, by a line beginning on the northern boundary at a 
point in a straight line with the north-west corner of the tank, 
and going thence to the southern boundary as nearly in a direct 
line as will conveniently divide the whole area in the proportion 
of 503 to 636, and that the plaintiffs shall obtain possession of 
the land lying on the western and the defendants of the land 
lying on the eastern side of such line, and that the suit should 
be remitted to the H igh Court that the line shall be so marked, 
and the decree of the H igh Court be varied accordingly. Their 
Lordships will thus humbly advise Her Majesty. The parties will 
bear their own costs of this appeal.

Decree varied. 

Solicitors for the appellants: Messrs. T. L. W ilson  & Go. 

Solicitors for the respondents: Messrs. B arroiu <& Rogers.

C. B .


